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PREFACE

In 2003, the State of the Federation conference focused on the reconfiguration
of Aboriginal-state relations in the federation and examined their adequacy. The
conference organizer and editor of the resulting proceedings, Dr Michael Murphy,
was concerned with the many challenges confronting Canadian federalism as a
result of the disjuncture between the institutions and policies that governed these
relations and what one of the editors of the present volume describes as “the rapidly
changing Aboriginal reality on the ground.” In the subsequent decade, the reality
on the ground continued to evolve as the Aboriginal population grew more rapidly
than that of other Canadians and changed both socially and economically. Also,
the resource boom experienced during those years exacerbated conflicts over land
tenure and ownership, while a series of Supreme Court decisions affirmed both
the duty to consult and the recognition of Aboriginal title. Clearly, in the decade
since our last conference on reconfiguring Aboriginal-state relations, the pressures
on the institutions and policies governing those relations have continued unabated.
The issue is how, and to what extent, they have adapted.

It was not difficult, therefore, when then-IIGR-director André Juneau was
considering possible topics for the 2013 State of the Federation conference, to
conclude that a renewed discussion focusing on Aboriginal-state relationships was
required. Moreover, it was a necessity given additional urgency in late 2012 and
early 2013 by the activities of the “Idle No More” movement, which evidenced
the growing impatience, especially among younger Aboriginal people, with the
slow pace of change.

André Juneau consulted with Martin Papillon, then at the University of Ottawa,
and a leading expert on Aboriginal governments and their relations with other
governments. Professor Papillon not only agreed on the need and timeliness of
such a conference but also agreed with André’s suggestion that he take the lead in
organizing the 2013 State of the Federation conference and co-editing the result-
ing volume. Both André and I would like to say how very much we appreciate the
excellent job he has done both as organizer and editor. I would also like to express
my appreciation for the contributions that André continues to make to the institute
in his new role as fellow.

John R. Allan
Interim director, IIGR

Vil
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INTRODUCTION: THE PROMISES
AND PITFALLS OF ABORIGINAL
MULTILEVEL GOVERNANCE

Martin Papillon

In 2003, the Institute of Intergovernmental Relations held its annual State of the
Federation conference on the theme of Aboriginal-federal-provincial relations.
The resulting volume highlighted the many challenges in reconfiguring Canadian
federalism in response to the legitimate claims and expectations of Indigenous
peoples.! In his introductory chapter, Michael Murphy (2005, 4) noted the growing
disjuncture between the institutions and policies governing our relationships and a
rapidly changing Aboriginal reality on the ground. Ten years later, it is safe to argue
this disjuncture remains just as significant. The United Nation’s special rapporteur
on Indigenous rights recently reminded Canada of its limited success in address-
ing Aboriginal rights and land claims, not to mention the ongoing socio-economic
challenges facing First Nations, Métis, and Inuit communities (Anaya 2014). The
emergence and resonance of the Idle No More movement in 2013 confirmed the
intensifying frustration of the younger generation with the status quo.

To some, it may appear that Aboriginal-settler relations in Canada remain some-
what frozen in time. That being said, as Ken Coates underlines in his contribution
to the present volume, significant changes have taken place in the social, economic,
and legal context of these relations. The growing demographic weight of Aboriginal

! Following the practice in Canada, the term “Aboriginal peoples” is used in this text
interchangeably with the internationally recognized term “Indigenous peoples” to refer
to the descendants of the original inhabitants of the continent. The Canadian Constitution
recognizes three groups of Aboriginal peoples: American Indians (First Nations), Métis, and
Inuit. Distinctions between these groups are made in this text when necessary. Authors in
the remainder of this volume may have chosen to use different terms.
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peoples, notably in the Prairies, means that their economic impact can no longer be
ignored. The natural resources boom of the past ten years has escalated conflicts
over land tenure and ownership, giving Aboriginal peoples new prominence in our
economic debates. The resulting string of Supreme Court decisions on the duty to
consult and, more recently, on the recognition of the Aboriginal title is effectively
transforming the political economy of natural resource extraction in Canada. The
emergence of an international regime of Indigenous rights is also having increasing
impact on the Canadian conversation concerning the place of Aboriginal peoples
in the governance of land and resources (CIGI 2014).

This changed landscape is reflected in practices of governance. Aboriginal
peoples have become more assertive in protecting their traditional lands and in
seeking a more direct role in decisions affecting their communities. The Idle No
More movement was triggered by the sense among First Nations that they were not
adequately consulted on key elements of the 2012 federal budget implementation
bill.2 In September 2014, the Atikamekw of central Quebec also made headlines
when they declared their sovereignty over an 80,000 square kilometre territory,
claiming that resource extraction could no longer take place on their traditional
lands without their consent.? Local activists and economic entrepreneurs are con-
tributing as well to a quiet but increasingly visible revolution in the social, political,
and economic life of First Nations, Inuit, and Métis communities. Whether this
new assertiveness will lead to significant change remains an open question, but it
certainly forces Canadians from all political stripes to question the very founda-
tions of our relationships.

As numerous chapters in the present volume underline, provincial and territor-
ial governments have also seen their role grow in Aboriginal policy and politics.
Reforms to provincial mining regimes to account for consultation obligations
(Theriault, chapter 9, this volume), the development of participatory models in
forestry (Wyatt and Nelson, chapter 8) and other forms of benefit sharing agreements
(Irlbacher-Fox, chapter 4; Slowey, chapter 11) testify to the growing importance
of Aboriginal, provincial, and territorial interactions in the context of resource
governance.

Beyond the resource economy, the somewhat artificial divide between federal
and provincial responsibilities on matters such as on- and off-reserve education,
child welfare, housing, and other social programs is becoming highly problematic.
Aboriginal peoples are increasingly mobile, and the challenges they face call for co-
ordinated action at multiple levels. Belanger’s analysis of housing policy in chapter

2Bill C-45, tabled in October 2012, was a 428-page omnibus bill that notably included
amendments to the Navigable Waters Protection Act and to the Indian Act. See Wotherspoon
and Hansen (2013) for an analysis of the movement and its origins.

3 See the declaration at http://www.atikamekwsipi.com/fichiers/File/declaration
_souverainete_signe.pdf (accessed 2 March 2015).
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15 perfectly illustrates this point. As Laroque and Noél reveal in their comparative
analysis of provincial anti-poverty strategies in chapter 14, there remain consider-
able variations in how provincial governments tackle these complex issues. While
some provinces still rely on federal initiatives, others have developed comprehensive
strategies to address the unique set of challenges facing their Aboriginal citizens.
The latter tend to engage more proactively in developing pragmatic governance
arrangements with their Aboriginal counterparts.

The private sector is also acknowledging the need to include Aboriginal peoples
in resource extraction projects. The negotiation of Impact and Benefit Agreements
(IBAs) with Aboriginal communities is an increasingly important aspect of mining
and oil and gas development (Slowey, chapter 11). The jury is still out on these
private agreements designed to compensate Aboriginal communities for the nega-
tive impact of projects on their traditional lands, but they are certainly reshaping
natural resource governance in many parts of the country. In British Columbia
for example, the Lax Kw’alaams First Nation recently rejected a $1 billion deal
over 40 years for the construction of a liquefied gas terminal on their traditional
territory (Jang 2015).

Aboriginal governance is therefore an increasingly multilevel and multi-party
reality. This shift is reflected in the growing number of bilateral and trilateral
governance arrangements that have emerged in recent years, not only in land and
resources management but also in areas as diverse as training, education, health
care, child welfare, infrastructure, and housing, to name just a few. These agree-
ments vary considerably in scope and nature, and not all are equally successful, as
this volume documents. But in the long run, their cumulative effects on Canadian
federalism and on the future of Aboriginal governance may well be as significant
as comprehensive land claims and self-government agreements, if not more.

The 2013 State of the Federation volume focuses on the implications, the limits,
and the transformative potential of this new multilevel reality. Can Aboriginal,
provincial, territorial, and federal governments work together in developing
pragmatic yet innovative approaches to governance in resources management or
social policy development? Do existing arrangements resulting from treaties or
more limited sector-specific administrative or public-private agreements create
opportunities for substantive Aboriginal participation in decision-making? And
what are the implications of these multilevel arrangements for Aboriginal rights
and political aspirations, as well as for Canadian federalism? Can they be conducive
to fundamental changes in our relationships?

As Michael Murphy (2005, 8) astutely noted in his introduction to the 2003 State
of the Federation volume, our assessment of these developments is necessarily
dependent on our understanding of what change means and of what the endpoint
of ongoing reforms should be. While some of our authors see greater Aboriginal
multilevel governance as a positive sign of reconciliation, others are more scep-
tical. These pragmatic governance arrangements rarely alter how formal authority
and resources are allocated in the Canadian federation. Those who call for a more
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principle-based type of politics, notably through the reassertion of Indigenous
forms of sovereignty on lands, resources, and communities, tend to view this kind
of incrementalism with suspicion.

The chapters in this book suggest both views are supported by recent develop-
ments. Multilevel governance (MLG) arrangements can be both a space for
substantial Aboriginal participation in decision-making processes and an iron cage,
trapping Aboriginal communities in a logic of constant negotiation, under rules
that are not of their choosing. This is perhaps the main conclusion to draw from the
analyses presented in this volume. The promises (and pitfalls) of MLG depend on
the circumstances and the specific nature of the arrangements, who is involved, and
how. The transformative potential of MLG is, in other words, an empirical question.

In order to properly assess the emerging dynamics of MLG and draw some les-
sons for Aboriginal-state relations, it is important to locate current developments
in their broader historical context. What is multilevel governance and why is it
becoming such an important feature of Aboriginal policy? In the remainder of
this introductory chapter, I propose a framework to understand MLG and discuss
its origins in the context of Aboriginal politics and policy. I then build from the
various contributions to the present volume to provide a critical assessment of
current multilevel practices and their potential impact for Canadian federalism and
Aboriginal self-determination.

WHAT IS MULTILEVEL GOVERNANCE?

MLG was first used in the context of debates over European integration in the 1990s
to capture some of the unique characteristics of policy-making in the European
Union (Marks 1993). While state sovereignty remains a central feature of the EU
system, decision-making in practice is increasingly diffused vertically across ter-
ritorial scales, and horizontally between interdependent partners. As a result, classic
state-centric modes of decision-making are replaced by negotiated multilevel
coordination mechanisms. The EU level, where this coordination is taking place,
is also becoming in and of itself a distinctive political space where governmental
and non-governmental actors interact and shape policy decisions. It is this double
horizontal and vertical dynamic that the concept of MLG initially sought to capture
(see also Bache and Flinders 2004; Piattoni 2010).

In a global context where the traditional boundaries of state authority are recon-
figured from above and from below, multilevel governance has become an umbrella
concept to capture a whole range of horizontal and vertical governance arrangements
well beyond the EU. The concept is used to describe intergovernmental cooperation
in federal systems (Painter 2001; Stein and Turkewitsch 2010), the development
of collaborative governance mechanisms at the local level (Lazar and Leuprecht
2007; Horak and Young 2012), and a spectrum of governing structures involving
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state and non-state actors across levels of decision-making (see Hooghe and Marks
2003 for an overview).

This rapid expansion of the concept beyond its original EU setting has led to
some confusion as to what exactly MLG is. Recent analyses taking stock of the
concept have lamented its lack of coherence and clear analytical focus (Piattoni
2010; Rouillard and Nadeau 2013; Alcantara, Broschek, and Nelles 2015). My goal
here is less to argue for a specific definition of MLG than to point to its analytical
value in the context of Aboriginal-state relations. At the risk of oversimplifying, I
suggest there are at least three useful ways of considering multilevel governance.

To start, the term broadly describes an empirical phenomenon. It points to the
horizontal and vertical deconcentration of the policy-making process above, below,
and beyond state boundaries. Putting it simply, there are more actors and more
levels involved in the process of deciding on policy priorities and in the process
of implementing these policies. Certainly, this is true in the EU context, but it
also resonates with Aboriginal-state relations. Federal and provincial authorities
are increasingly (but not always) engaged with Aboriginal governments and or-
ganizations, as well as private actors, in defining priorities, coordinating actions,
and allocating responsibilities. But the concept of MLG also suggests something
more than a descriptive statement about levels and actors. It points to something
qualitatively different in the way actors and levels interact in the policy process.

A second approach to MLG focuses on the specific nature of these interactions. In
its original conceptualization in the context of European integration, it was seen as
a pragmatic outcome of growing interdependence across levels of decision-making.
Faced with multiple veto points and coordination gaps, European governments
developed alternative models of governance in which formal authority is set aside
and replaced with joint or collaborative intergovernmental processes (Bache and
Flinders 2004). From this perspective, MLG is a specific type of collaborative
decision-making process that results from growing interdependence between
actors located at different scales (Piattoni 2010). Adopting a similar perspective,
Alcantara and Nelles (2014, 4) define MLG as an instance of “collaborative, non-
hierarchical, decision-making, where governmental and non-governmental actors
located at multiple territorial scales pursue joint solutions to complex problems”
(see also Wilson, Alcantara, and Rodon, chapter 3, this volume).

This process-oriented definition is helpful as it focuses on the actual role of
various actors in multilevel policy-making. Because power and legitimacy are
more dispersed, actors depend on each other to pursue their goals. That inter-
dependence results in greater incentives for horizontal cooperation, coordination,
and negotiation than in typical hierarchical settings. The key to MLG is therefore
less in the formal allocation of authority than in the practical interdependence that
emerges out of a diffusion of policy capacity and legitimacy (Bache and Flinders
2004). Such collaborative, multilevel policy-making can take various forms. While
some authors limit MLG to joint decision-making exercises (Alcantara and Nelles
2014; but see also Alcantara, Broschek, and Nelles 2015), others take a more
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open-ended approach to the kind of arrangements that can result from multilevel
interdependencies. In their seminal work on MLG, Hooghe and Marks (2003) make
the point that there are in fact multiple ways of coordinating decision-making in
complex, cross-jurisdictional policy systems. In the European Union, for instance,
interdependence across levels is managed less through joint decision-making than
through mechanisms of differentiation, where specific policy functions are diffused
along nested but interdependent territorial scales (Benz 2003). As the chapters
here demonstrate, Aboriginal multilevel governance in Canada arguably operates
through a spectrum of more or less formal mechanisms, from co-management
boards to the negotiation of multi-party agreements for the delivery of services or
the management of lands and resources.

No matter how strictly we define MLG, this process-oriented approach adds
clarity by focusing on the “who, what, and how” of decision-making. What is
more, it clearly distinguishes MLG as a process from its institutional settings
(Alcantara, Broschek, and Nelles 2015). MLG can thus occur in a federal system,
in urban governance, in international contexts. The formal institutional system is
less relevant than the practices that emerge to coordinate multilevel interdependen-
cies. One has to be careful, however, not to assume that growing interdependencies
necessarily lead to greater equality in the policy process (Peters and Pierre 2004).
MLG, especially in the context of Aboriginal-settler relations, does not operate in
a vacuum. It is traversed by politics and located in an institutional, political, and
economic context that very much structures how actors interact. As many chap-
ters in the present volume conclude, MLG is rarely a partnership between equally
influential actors engaged in the purest form of co-decision.

Athird approach to MLG focuses on the structural implications of these patterns
of multilevel policy-making. Without rejecting the idea that MLG refers to specific
instances of decision-making, a structural approach focuses less on the process
than on its repercussions for the political system. It situates MLG within broader
transformations in relations between states, markets, and communities (Jessop
2004). Here again, the original discussion of MLG in the EU context is useful.
MLG emerged in Europe as part of what was largely a market-driven integration
process. European states initially negotiated agreements to facilitate the circulation
of goods and peoples, and then required mechanisms to coordinate their policies
along common economic objectives. In the process, states themselves were slowly
transformed, reconfigured from above and below, thereby creating a new type of
political structure where authority was inherently more diffused (Peters and Pierre
2004; Jessop 2004).

From a more structural perspective, then, MLG is a distinctive system of gov-
ernance that has emerged as an alternative to the mechanisms associated with
classic federalism or decentralization. In the context of Aboriginal-state relations
in Canada, MLG can be defined as a distinctive institutional form that has incre-
mentally emerged out of the limited capacity of federal institutions to adapt to the
re-emergence of Aboriginal peoples as rights-bearing and self-governing collective



Introduction 9

agents (Papillon 2012b). While a process-oriented approach looks at specific
interactions between actors in the policy process, the value added of a structural
approach is therefore to focus our attention both on the origins of MLG and on its
potential consequences for the political system as a whole.*

Aboriginal multilevel governance can be thus approached from three different
perspectives. Descriptively, we can make the case that there are now more actors
and levels involved in policy-making processes affecting the lives of Aboriginal
peoples. We can also unpack the specific dynamics of these policy processes and
assess who does what, and how, in shaping policy outcomes. Finally, we can adopt
a more structural approach that focuses on the origins and potential systemic con-
sequences of multilevel governance as it becomes institutionalized. These three
levels of analyses are distinct but not necessarily mutually exclusive. In the EU
context, for example, MLG simultaneously refers to an institutional reconfiguration
of the polity and a corresponding shift in the policy process to manage the resulting
complexity of decision-making (Piattoni 2010).

MLG therefore invites us to move beyond a strict focus on rights-based status,
jurisdictions, fiscal capacity, or formal models of decision-making and to consider
the various mechanisms, agreements, and networks that have de facto emerged to
mediate and manage the growing interdependence between federal, provincial,
Aboriginal, and private actors. While not all provide an equal measure of control
for Aboriginal peoples, they nevertheless create new venues for negotiating and
influencing policy directions. All the authors here ask how Aboriginal and non-
Aboriginal actors interact in multilevel settings, what kinds of decision-making
structures and practices have emerged as a result of these interactions, and, more
broadly, how these structures reshape Aboriginal-settler relations.

MULTILEVEL GOVERNANCE AND INDIGENOUS-
SETTLER RELATIONS IN CANADA

Multilevel governance is not a phenomenon unique to Aboriginal politics.
Nonetheless, there are unique circumstances that have contributed to the de-
velopment of sui generis forms of multilevel governance in the context of
Aboriginal-settler relations in Canada. I outline some of these contributing factors
here.

*In a recent contribution to this conceptual debate, Alcantara, Broschek, and Nelles (2015)
adopt a slightly different distinction between MLG as a system and as a process. They make
a valuable case for an analytical focus on MLG as a specific instance of policy-making rather
than as a system of governance.
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Agency

The first and arguably most important factor to consider is Aboriginal peoples
themselves and the agency they have gained through successful mobilizations,
from local community activism to engagement at the international level. A com-
mon trait of Aboriginal peoples’ activism around the world is the framing of their
political struggles in the language of self-determination; that is, the capacity of a
political community to collectively decide its own cultural, economic, and polit-
ical future without external constraints (see Murphy 2005, for a more developed
conceptualization of self-determination). As self-determining agents, Aboriginal
peoples challenge the legitimacy of state authority and the conditions of their
inclusion in the constitutional regime of settler’ states (Alfred 2008; Niezen 2003;
Tully 2000; Bruyneel 2007).

In Canada, Aboriginal peoples have put to test the legitimacy of the settler state
through numerous court battles and, notably in the 1980s and early 1990s, as key
actors in constitutional negotiations (Brock 1991). But they have also engaged
in more direct and less institutionalized forms of political affirmation. Road
blockades, occupations, and other types of protests are perhaps the most visible
aspects of Aboriginal activism (Belanger and Lackenbauer 2015). Through such
actions, Aboriginal peoples generally oppose economic activities that affect their
traditional lands, while also more fundamentally challenging the legitimacy of the
legal and political order under which decisions regarding these activities take place
(Borrows 2005; Ladner and Simpson 2010). It is often less the economic activity
that is at stake than the fact that Aboriginal peoples have no say in the decision to
authorize or not such activities on their traditional lands. Less visible but perhaps
just as significant is the concomitant resurgence and rearticulation of Aboriginal
worldviews and traditional governance practices and norms at the local level,
thereby recasting the relationship with state authority as one of coexisting (and
competing) legal and political orders (Borrows 2010; Simpson 2011; Alfred and
Corntassel 2005). This discursive and practical repositioning, from subordinate
communities to self-determining agents, is increasingly hard for governments and
private actors alike to ignore.

Decentralization

Governments have responded to this challenge to their legitimacy in various
ways, ranging from outright resistance to the negotiation of new governance ar-
rangements purportedly designed to create greater Aboriginal control over their
own affairs. While self-government and consultation processes have received
considerable attention, mostly for their limited success (Papillon 2014; Belanger
and Newhouse 2008), other developments are worth noting. Aboriginal Affairs and
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Northern Development Canada, the federal department responsible for the Indian
Act, has evolved into what is today essentially a funding agency for services that
are delivered by Aboriginal organizations and local authorities. In 1983, the federal
government directly managed nearly 50 percent of the budget directed towards
services to Aboriginal peoples. By 2008, this proportion was reduced to 8 percent
and since has remained stable (Papillon 2012a). Band councils and other Aboriginal
organizations now run programs as diverse as education and child-care, social as-
sistance and training, not to mention policing and other local matters.

As the Office of the Auditor General routinely reminds us in its annual reports,
one consequence of this massive decentralization of service delivery is the explosion
of reporting and accounting mechanisms that are creating an unreasonable burden
on small Aboriginal governments and organizations (Auditor General of Canada
2002). Part of the problem is structural: the minister of Aboriginal affairs remains
ultimately accountable for the funds and programs to Parliament. Band councils
and other Aboriginal organizations managing those funds and programs essentially
operate as its subsidiaries rather than as autonomous entities accountable directly
to their populations. While the legislative basis is different under self-government
arrangements, the logic remains largely similar (Abele and Prince 2007).

The flexibility of this type of arrangements is obviously limited, but they have
nonetheless created spaces for Aboriginal organizations to develop their expertise
and policy capacity in a number of sectors. They have also created growing de
facto interdependencies in what remains formally a hierarchical structure. The
federal government increasingly depends on Aboriginal organizations to fulfill its
mandate, and the latter depend on federal funding to deliver services. While limited
in its potential to enhance Aboriginal autonomy, decentralization has paradoxically
created more, not less, need for coordination and negotiation.

Rights-Based Governance

The Canadian courts are another key driving force behind MLG. There is no space
here for a detailed review the Supreme Court’s jurisprudence on Aboriginal rights
(see Grammond 2013 for an excellent overview). The key here is the growing
emphasis in recent court decisions on the need for dialogue and negotiations as a
mean to translate Aboriginal rights into concrete governance practices. The purpose
of section 35 rights, the court insists, is to “reconcile the rights of pre-existence of
aboriginal societies with the sovereignty of the Crown.”” This invitation to reconcile
conflicting rights and interests is central to the court’s duty to consult doctrine,
which establishes an obligation to “consult in good faith” and, when necessary, to
accommodate Aboriginal peoples when the exercise of their rights might be affected

5 Delgamuukw v. British Columbia (1997) 3 S.C.R. 1010 at 186.



12 Martin Papillon

by government decisions (see also Thériault, chapter 9, for a more detailed discus-
sion of the practical implications of the duty to consult). In its recent decision on
the scope of the Aboriginal title, the court reinforces this push for dialogue and
negotiated governance arrangements in land and resources management.

The impact of this new legal regime is becoming increasingly apparent for land
and resources governance, especially in areas like British Columbia and parts of
Quebec, where no historic treaties have settled Aboriginal title claims. Even if
Aboriginal peoples have no final veto on development proposals, it gives their
demands for a say in the politics of resources extraction a concrete legal anchor.
Faced with the potential economic costs of protracted legal challenges, govern-
ments (especially provinces) and private promoters are now forced to establish
mechanisms to consult,accommodate, and in some cases negotiate with Aboriginal
peoples over the environmental and social impact of projects, as well as the sharing
of economic benefits (Gottfred, chapter 18).

The development of more direct relations between industry actors and Aboriginal
communities, including the negotiation of Impact and Benefits Agreements (IBAs)
through which project proponents seek the consent of Aboriginal communities
(O’Faircheallaigh 2010; Slowey, chapter 11), is another direct outcome of these
developments. Governments and project proponents who discount Aboriginal
opposition to projects do so at their own risk, as the ongoing controversy over
Northern Gateway and other pipeline projects in British Columbia and across the
country demonstrate.”

¢ Infringement of the Aboriginal title, the court argues in Tsilhqot’in, requires consent
of the concerned Aboriginal group, unless the government demonstrates a “compelling
and substantial public purpose” that justifies overriding the will of the titleholders. Even
in such cases, the government must also demonstrate genuine engagement to seek consent
before proceeding. The decision is effectively an invitation to develop joint decision-making
mechanisms for land and resources management in non-treaty areas. See 7silhqot’in Nation
v. British Columbia (2014) SCC 44.

"Project proponents are quickly adapting to this new legal environment. They are in-
creasingly willing to negotiate substantive deals with Aboriginal peoples to ensure their
consent and limit the legal and political uncertainty associated with potential conflicts. The
Lax Kw’alaams First Nation in northern BC recently voted by referendum against a $1.15
billon deal over 40 years for the construction of a liquefied gas terminal at the head of the
Skeena river, on their traditional territory. See ATPN News (2015).
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Treaty Governance

Rights-based governance is partly the result of legal uncertainties pertaining to the
nature of Aboriginal rights in areas of the country where no historic treaties were
signed. However, once land claims are settled, the need for multilevel coordination
does not disappear. Nowhere is this more obvious than in the northern territories,
where self-government structures, co-management boards, and other mechanisms
for implementing land claims settlements have created a complex web of nested
and overlapping governance processes and structures (White 2002; Wilson 2008).

As Wilson, Alcantara, and Rodon suggest in their analysis of housing and
education in Inuit regions in this volume, treaty-based governance and the role of
Aboriginal peoples in such structures vary considerably. Not all lead to collabora-
tive governance or joint-decision making, but the more successful examples tend
to point in that direction. As Brian Craik (chapter 6) and John B. Zoe (chapter 7)
similarly underline in their respective accounts of treaty implementation in Eeyou
Istchee (James Bay and Northern Quebec) and in Tlicho territory, successful treaty
governance requires a high level of coordination and collaboration between sig-
natories. Diverging interpretations of treaty principles or changing circumstances
can easily result in conflicts if appropriate intergovernmental coordination mechan-
isms are not put in place. This lesson is also central to Stephanie Irlbacher-Fox’s
analysis (chapter 4) of the negotiation process leading to the recent devolution and
revenue-sharing agreement in the Northwest Territories. Her analysis suggests that
MLG can fail to deliver on collaborative governance if the underlying principles
of treaties are not translated in concrete governance practices.

Coordination Challenges

A fourth factor that contributes to the development of MLG in Aboriginal policy has
less to do with Aboriginal agency and rights-based mobilizations per se than with
Canadian federalism itself. Under section 91(24) of the Constitution Act, 1867, the
federal government has exclusive responsibility for “Indians and the Lands reserved
for the Indians.” The exact meaning and extent of federal obligations under section
91(24) has always been contentious, especially in policy areas generally associated
with provincial jurisdiction, such as health, education, and other social programs.
While courts have established some guiding principles over time (see Bell, chapter
13), disentangling policy responsibilities remains an almost intractable challenge.
Federal authorities tend to interpret their obligations as restrictively as possible and
consider their role in many social policy areas as a matter of policy only. Provinces,
on the other hand, have historically been reluctant to extend provincial services
to Status Indians under federal jurisdiction (Long, Boldt, and Little Bear 1988).
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The result is a complex web of federal, provincial, territorial, and (increasingly)
Aboriginal-driven policies and programs that create significant challenges for the
delivery of basic services, especially for Status Indians. In health-care, for example,
the federal government directly provides primary and emergency care on isolated
reserves. It also provides non-insured health benefits to Status Indians and Inuit
(prescription drugs, vision care, dental services, medical supplies, etc.). Provinces
provide all other services, including primary and specialized care in Aboriginal
communities not covered by existing federal programs. This situation produces a
largely ineffective division of responsibilities based on the status of the beneficia-
ries and their geographic location rather than on the nature of the services. Similar
dynamics are at play in education, child welfare, social assistance, and many other
basic services (Abele 2004; Lemchuk-Favel and Jock 2004).

This complex jurisdictional maze creates blurry accountability structures and
a tendency for blame avoidance.® The lack of clarity over responsibilities has
become a significant issue given the needs of a growing, increasingly urban, and
mobile Aboriginal population with comparatively lower educational attainment,
higher unemployment, lower income, lower life expectancy, and significant health
challenges. Coordinating federal, provincial, territorial, and Aboriginal strategies
to address the many challenges facing the Aboriginal population have become
imperative, as an ever-growing number of studies confirm (see, for example, Orsini
2009; Papillon 2015; Richards, chapter 16, this volume).

The Kelowna Accord of 2005, negotiated under the leadership of Prime Minister
Paul Martin, was perhaps the most comprehensive and high-profile attempt at
intergovernmental cooperation in Aboriginal social policy. While the accord did
produce some initiatives at the provincial level (Laroque and Noél, chapter 14),
the newly elected Conservative government of Stephen Harper chose to ignore
the commitments made by its predecessor. The Kelowna process did nonetheless
contribute to a greater awareness amongst politicians and civil servants of the
necessity to establish better coordination mechanisms across jurisdictions. One
outcome of the Kelowna process was the development of intergovernmental tables
under the leadership of the Aboriginal Intergovernmental Working Group. While
federal participation remains limited, the working group and its thematic tables
have contributed to the development of common objectives and agenda-setting,
notably on the complex issue of violence against Aboriginal women.’

The most significant change in intergovernmental dynamics since Kelowna,
however, is less in multilateral processes than in the growing use of sector-specific
trilateral agreements between the federal government, a province or territory, and
provincial Aboriginal organizations. These agreements vary in nature and scope.

8See Blackstock (2012) for an analysis of the dramatic consequences of federal-provincial
jurisdictional disputes in First Nations health care and child and family services.
?See, for example, Aboriginal Affairs Working Group (2013).
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Some are simply a broad statement of intent to establish communication channels;
others establish a common policy agenda or a set of shared objectives; others yet
are more substantial agreements for the coordination of service delivery. A number
of such agreements were negotiated in recent years in areas as diverse as education,
social assistance, health care, policing, and child care. While these accords are at
varying stages of implementation and it is as yet too early to assess their success,
they exemplify the transformative potential of MLG in policy areas characterized
by complex, overlapping, jurisdictional settings.

A Spectrum of Multilevel Governance Relationships

Aboriginal multilevel governance has multiple roots. No single process, force,
or event can single-handedly explain its emergence as a key aspect of Aboriginal
politics and policy in Canada. While federal systems are by their nature amenable
to multilevel policy-making, federations also tend to be resistant to radical chan-
ges or alternations to their constitutional fabric. The development of Aboriginal
multilevel governance mechanisms can perhaps best be understood as a process
of incremental adaptation in response to growing tensions in the federal system
(Papillon 2012a). These tensions are the result of Aboriginal mobilizations and of
the emergence of Aboriginal rights as a key component of the relationship, but they
are also a pragmatic response to the increasingly hard-to-justify inefficiency of the
federal system in addressing the many pressing challenges facing the Aboriginal
population.

The result is less a coherent system than a spectrum of more or less formal
governance mechanisms and processes that vary considerably in scope, intensity,
and transformative potential. Producing a comprehensive and accurate portrait of
these mechanisms and processes is an almost impossible task. A systematic search
limited to provincial websites reveals at least 805 bilateral, trilateral, or multilateral
political and administrative governance agreements dealing with land and resources
management, social policy, infrastructure, public safety, and other sectors were ne-
gotiated with Aboriginal governments and organizations between 1995 and 2014.1°

"Data were collected according to two criteria: the agreements must involve at least one
governmental and one Aboriginal partner, and they must result in the creation of governance
mechanisms. These criteria therefore exclude agreements limited to funding for program
administration. Comprehensive and specific land claims agreements are also excluded,
although governance agreements negotiated in the context of treaty implementation are in-
cluded. The search was limited to provincial websites. Agreements involving only the federal
government, as well as those involving municipal authorities and territories, are therefore
not included. Many administrative agreements are also simply not listed on official websites.
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Table 1 provides some details on the main policy sectors and geographic
distribution of these agreements. Social policy includes health, education, so-
cial assistance, training, and child welfare. Infrastructure includes housing, and
public safety includes policing agreements. Land and natural resources manage-
ment includes co-management of public parks and environmental stewardship
agreements, consultation protocols, revenue sharing, and economic partnership
agreements. Relationship agreements are generally broad statements establishing
formal coordination channels or joint multi-sectorial tables at the political or ad-
ministrative levels. The uneven distribution of agreements is particularly striking.
Demographics matter here — provinces with a larger Aboriginal population tend
to have more agreements — but it is not a perfect match. Ontario would otherwise
be the most active province. In fact, British Columbia is by far the most active
province in negotiating agreements pertaining to land and resources management.
This fact confirms the importance of legal uncertainties created by unsettled land
claims in driving provincial policy towards Aboriginal peoples.

Table 1: Bilateral and Trilateral Agreements Involving Provinces and
Aboriginal Organizations and Governments

BC AB SK MAN ON QUE NB NS PEI NL Total

Social policy, 26 17 39 22 26 46 8 7 6 2 199
public security,
infrastructures

Resources, land, 347 11 15 31 28 31 6 5 2 14 490
and economic

development
Relationship 36 8 8 7 12 33 5 4 2 1 116
agreements
Total 409 36 62 60 66 110 19 16 10 17 805

Source: Author’s compilation.

Not all these agreements are equivalent in scope, nature, and impact. Some are
simply joint statements of intent, establishing the groundwork for future arrange-
ments, while others create more substantial responsibilities. Even in the case of
more substantial agreements, the status of Aboriginal partners in resulting govern-
ance arrangements and decision-making processes can vary considerably, from a
relatively limited consultative role to a central position in what are essentially joint
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decision-making processes. Many of these sectorial agreements are the result of
pre-established policy frameworks in which provincial (and federal) authorities
set strict conditions on what can and cannot be negotiated. Aboriginal partners
therefore have limited leeway in establishing their own conditions. This is often
the case in agreements pertaining to land and resources management, notably in
the case of revenue-sharing agreements in British Columbia. Other cases display
stronger forms of MLG in which Aboriginal participants are more fully engaged as
co-equal partners in negotiations and have a clear input on the scope and nature of
the agreements. The Paix des Braves, a multifaceted agreement between Quebec and
the James Bay Cree negotiated in 2002 (see Craik, chapter 6) is a clear example of
this type of joint decision-making exercise. Building on the chapters in this volume,
I'next discuss the transformative potential of these multilevel governance exercises.

ASSESSING MLG

Contemporary Aboriginal policy-making has become a multilevel and multi-party
affair. While there is little doubt that this new reality is changing how Aboriginal
governments, organizations, and communities interact with settlers’ institutions, the
impact of this change remains to be seen. Is MLG a more effective way of navigating
the complex field of Aboriginal policy-making? Is it conducive to more legitimate
processes and outcomes in developing strategies for improving the quality of life
and economic opportunities in Aboriginal communities? Finally, to what extent
are these emerging patterns of MLG consistent with Aboriginal peoples’ political
aspirations as self-determining communities?

A Better Way to Govern?

Negotiated, networked, or joined decision-making processes are generally con-
sidered in the MLG literature as functional responses to the coordination challenges
resulting from the complexity of policy-making above, below, and beyond the state.
For Gary Marks and Liesbet Hooghe, MLG is the logical outcome of a process
of institutional adaptation to maximize the efficiency of decision-making in com-
pounded political systems: “A common element across the (MLG) literature is that
the dispersion of governance across multiple jurisdictions is both more efficient
than and normatively superior to the central state monopoly ... Governance must
operate at multiple scales in order to capture variations in the territorial reach of
policy externalities” (2004,16). MLG is therefore assumed to be a better, more ef-
ficient way to govern in complex settings, designed to “limit the transaction costs
of interjurisdictional coordination” (Hooghe and Marks 2003,240). As mentioned,
this is arguably one of the driving factors explaining the emergence of MLG in the
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context of Aboriginal policy-making in Canada, as federal and provincial authorities
struggle to establish some clarity over their respective responsibilities.

That being said, the chapters in this volume suggest the jury is out on the poten-
tial of multilevel processes as mechanisms to achieve greater efficiency, let alone
equity, in Aboriginal policy-making. Yale Belanger (chapter 15) and John Richards
(chapter 6) suggest trilateral agreements are indeed effective pragmatic means
to disentangle responsibilities in housing and education and ensure Aboriginal
participation in decision-making, but others are more sceptical. In her chapter on
the negotiation of resource revenue sharing in the Northwest Territory, Stephanie
Irlbacher-Fox is critical of both the process and the content of the agreement, in
part because concerns over efficiency and timing have trumped substantive en-
gagement with the Aboriginal treaty and non-treaty partners, therefore leading to
more, not less, conflicts. While concerns over efficiency are important, the unique
history of Aboriginal-settler relations suggests the legitimacy of the process is at
least as important, if not more. The best agreement can also turn out to be highly
ineffective in the absence of clear implementation strategy, a point underlined by
John B. Zoe in chapter 7.

MLG and Indigenous Self-Determination

MLG participates in a profound reconfiguration of the state and its role in demo-
cratic societies. A close cousin of governance, another normatively charged term
that suggests a displacement of the state as the core space of collective decision-
making, MLG also starts with the premise that the state is no longer capable of
producing effective, legitimate, and relevant policies without greater involvement
of market and community-based actors (Jessop 2004).

This discourse about the declining capacity and legitimacy of the state resonates
in the context of Aboriginal politics, where claims of self-determination are also
often couched in a critique of the overreaching state (Papillon 2014). The “less
state is better” approach is particularly evident in the context of natural resources
management, where Aboriginal communities sometimes prefer dealing directly with
private project proponents through negotiated IBAs rather than being submitted
to state-driven regulatory processes (Slowey, chapter 11; Fidler and Hitch 2007;
O’Faircheallaigh 2010).

However, less state is not always better. Actors engaged in multilevel governance
can sometimes operate on the basis of pragmatic arrangements that are not subject
to the democratic checks and balances inherent to more institutionalized modes of
decision-making (Peters and Pierre 2004). The displacement of the policy process
outside of formal, hierarchical decision-making structures means that democratic-
ally elected assemblies, let alone citizens themselves, have more limited power
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of oversight on the conditions and terms of these negotiated arrangements. This
limitation can be a real challenge in implementing new modes of coordinated
governance in the context of Aboriginal-state relations. Fundamental decisions
affecting communities are made in the context of negotiations conducted by a
small group of experts and lawyers, sometimes with limited input from elected
Aboriginal representatives, let alone traditional leaders. A number of analyses in
the present volume point to the importance of community-based participation and
attention to traditional modes of governance in multilevel arrangements (see, for
example, Wyatt and Nelson, chapter 8; King, chapter 5).

The democratic legitimacy of these arrangements rests on the capacity of the
involved parties to adopt transparent accountability mechanisms that correspond to
Aboriginal and non-Aboriginal expectations, standards, and traditions. Transparency
is amajor issue in the negotiation of private IBAs with the extractive industry (Fidler
and Hitch 2007), but it is also a challenge when negotiating complex policy reforms.
The collapse of the negotiations between the Assembly of First Nations (AFN) and
the federal government over First Nation education reform in 2014 is a case in
point. The grand chief of the AFN, Shawn Atleo, was eventually forced to resign
over what critics considered a lack of transparency and input from First Nation
communities in both the process and the content of Bill C-33 (Galloway 2014).

It is also not at all clear that MLG in the context of Aboriginal policy actually
means less state. As Fiona MacDonald reminds us in her analysis of First Nations
Child Welfare decentralization in Manitoba, decentralized governance arrangements
can “hand off large areas of responsibility to Indigenous peoples without passing
on the actual decision-making power necessary to truly transform these policy
areas” (2011, 357). The diffusion of decision-making processes above, below, and
beyond the usual confines of formal state institutions does not necessarily mean that
the state is disappearing or losing its capacity to shape these processes. It may simply
mean that the state is governing differently, through indirect steering mechanisms
rather than through constitutional authority (Peters and Pierre 2004). This is what
Bob Jessop calls “metagovernance” (2004, 65), the indirect control of multilevel
processes and outcomes through the production of regulatory frameworks, norms,
and accountability regimes that shape the conditions under which actors interact.

Metagovernance is particularly relevant in the context of Aboriginal-settler
relations, given the long history of direct and indirect state control of the lives of
individuals and communities. As many chapters here point out, governance arrange-
ments with Aboriginal peoples are often conditioned upon certain rules unilaterally
set by federal or provincial authorities as a precondition for negotiating. This is
notably the case of land claims settlement and self-government negotiations, but as
Stephanie Irlbacher-Fox (chapter 4) argues, it was also the case in the negotiation
that led to revenue-sharing arrangements in the Northwest Territories. This type of
metagovernance is also present in land management regimes (King, chapter 5) and
provincial consultation frameworks (Thériault, chapter 9), to use other examples.
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Privatized governance arrangements such as IBAs (Slowey, chapter 11) are also
clearly negotiated under what Héritier and Lehmkuhl (2008) call, in the European
context, the “shadow of hierarchy” — that is, the indirect influence of state norms
and preferences through the threat of legislative intervention. In other words, grow-
ing interdependencies between actors and levels do not necessarily lead to a more
equal decision-making process, let alone Aboriginal self-determination.

Even when rules are jointly decided and decisions jointly made, the actors may
not have equivalent influence in the process and its outcome. The chapters look-
ing at specific governance arrangements provide some lessons in this respect (see
especially Wilson, Alcantara, and Rodon, chapter 3; Wyatt and Nelson, chapter 8).
As in all negotiation process, less tangible contextual aspects such as knowledge,
expertise, and institutional capacity also matter. For example, Aboriginal nations
operating under a modern treaty have significantly more institutional resources
than those under more limited historic treaties. Those with a reasonable claim to
an Aboriginal title are also better positioned in natural resources negotiation with
private proponents and governments than those with limited legal or political levers.
Experience certainly matters too: nations with a long expertise in the negotiation
of governance agreements, such as the James Bay Cree, know how to navigate the
waters of government relations (Craik, chapter 6).

MLG arrangements can therefore be an important vehicle for Aboriginal peoples
to assert their status and their autonomy in relation to governments and private
actors. But they can also be frustrating procedural exercises for those looking for
stronger forms of self-determination or co-decision. It is clear from the chapters
that the transformative potential of MLG depends on the circumstances and specific
nature of the arrangements, who is involved and how. That being said, further
empirical — and comparative — research into the specific conditions for success
and failure is clearly needed.

MLG and Canadian Federalism

If the transformative potential of MLG for Aboriginal self-determination is uncer-
tain, it nonetheless offers a clear example of incremental change in the everyday
workings of Canadian federalism (Papillon 2012b). The negotiation of governance
agreements with Aboriginal governments or organizations rarely alters the alloca-
tion of formal authority within the federal system. With the exception of a few
recent land-claims settlements, federal and provincial authorities remain reluctant
to engage in formal power-sharing agreements with their Aboriginal counterparts.
That being said, MLG creates sites for coordinating policy and developing com-
mon agendas with Aboriginal organizations and governments. If de jure changes
are limited, Aboriginal peoples are increasingly recognized de facto as partners in
the federation, with all the caveats already mentioned.
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Part of the challenges in assessing the impact of these pragmatic arrangements
on Canadian federalism is that they are by their very nature unstable. With the
exception of treaties and self-government agreements, negotiated governance
arrangements are rarely protected under a legislative framework. They may be
politically binding, but they certainly are not legally binding.!" A change in policy
or a change in government at the federal or provincial level, or even a change of
leadership at the Aboriginal level, can radically alter their faith. The Kelowna
Accord, negotiated under the leadership of Prime Minister Paul Martin, was swiftly
ignored by his successor Stephen Harper (see Laroque and Noé€l, chapter 14). As
this type of arrangement becomes more prominent, it is conceivable that their
status will also be enhanced, therefore providing some stability and predictability
in their implementation.

The impact of these changes on provincial governments and their relations with
Aboriginal peoples is another often-overlooked aspect. The level of provincial
engagement with Aboriginal peoples has grown exponentially in the past decade.
As Table 1 suggests, some provinces are more proactive than others. While it has
gone furthest in formalizing its ties with Aboriginal peoples, British Columbia
is not alone; other provinces have in recent years established strategic orienta-
tions, defined policy priorities, and created mechanisms to facilitate relations with
Aboriginal organizations (see Laroque and Noél, chapter 14, for a clear example).
Provinces see more substantive relations with Aboriginal peoples not only as a
legal obligation resulting from their consultation requirements but also, and more
importantly, as a strategic necessity (see de Launay, chapter 17, and Gottfred, chapter
18). The cost of legal uncertainties and lingering social and economic disparities
has become simply too high. While relations are certainly not always positive, a
more proactive outlook in developing stable, constructive, Aboriginal-provincial
relations increasingly replaces the passive and reluctant attitude of the past.

The implications of growing provincial engagement with Aboriginal peoples
should not be underestimated. The centre of gravity of Aboriginal policy-making
may well be shifting from Ottawa to provincial (and territorial) capitals. Some view
these changes with suspicion. Engagement with provincial authorities, First Nation
leaders have long argued, is a step towards assimilation (Cardinal 1970). Section
91(24) of the Constitution Act, 1867, is in the view of many the expression of a
special relationship with the federal Crown. Inuit, Métis, and off-reserve members
of First Nations are much less reluctant to engage with provincial governments, but
they also insist on the federal role in protecting their rights and status.

Aboriginal organizations and governments can resist this change, but they can
also capitalize on it. Provincial Aboriginal policy doesn’t necessarily come with
all the institutional baggage of the Indian Act and its complex legacy in shaping

"However, contractual-type agreements like IBAs are arguably legally binding and can
be subject to breach of contract court procedures.
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relations along principles grounded in a distant past. Policy innovations in one
province regarding natural resources revenue sharing or governance arrangements
in education or land management, for example, can be emulated elsewhere as well.

A more proactive provincial role also opens the door to a more integrated ap-
proach to the multiple challenges facing Aboriginal peoples. It is increasingly
clear that Aboriginal land rights, economic development, and education, as well as
physical, psychological, and cultural well-being, are intimately connected (Alfred
2009). While Aboriginal peoples themselves are best positioned to tackle these inter-
related issues, provinces have a key role to play in facilitating innovative practices
and removing obstacles to community regeneration, given their areas of jurisdiction.

The following chapters provide examples of these shifts in modes of governance
in a number of policy sectors. While some chapters adopt a descriptive stance,
others are more critical or explanatory in nature. The objective is to provide a bal-
anced and nuanced overview of the state of the research in this complex, rapidly
changing area.

In chapter 2, Ken Coates pushes further the reflection on the changes mentioned
here and their possible implications for Canadian federalism. He is cautiously
optimistic about the transformative potential of current developments. Section 2
then looks at MLG in the context of land claims settlement implementation. Garry
Wilson, Christopher Alcantara, and Thierry Rodon compare Inuit governance ar-
rangements in housing and education, while Brian Craik and John B. Zoe consider
the challenges in implementing modern treaties. Both insist on the evolving and
organic nature of these comprehensive agreements. Stephanie Irlbacher-Fox and
Hayden King focus on treaty-based governance over lands and resources. They
both underline some of the limitations of MLG processes in cases where the rules
of the game are unilaterally established by federal (or territorial) authorities.

The following section looks more closely at Aboriginal participation in the natural
resources economy. Wyatt and Nelson compare different models of collaborative
forestry management, while Sophie Thériault and Bruno Steinke provide reflec-
tions on the challenges of implementing the duty to consult. Gabrielle Slowey
examines the differing paths taken in Alberta and Ontario regarding engagement
with Aboriginal peoples in natural resources management and benefit sharing.

Sections 4 and 5 look at specific developments in Métis governance and in
various social policy sectors. Janique Dubois illustrates the potential of an incre-
mental approach to self-determination through MLG for Métis while Catherine
Bell analyzes the many implications of recent Supreme Court decisions, notably
R.v. Daniels, on federal and provincial obligations towards Métis and non-status
Indians. Florence Laroque and Alain Nogl then present an original analysis of
provincial approaches to Aboriginal social policy through the lenses of the Kelowna
Accord and its repercussion on provincial policy agendas. Yale Belanger and John
Richards offer their take on the challenges in developing effective and coherent
policies in tackling two of the most pressing issues facing Aboriginal communities,
housing and education.
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We have then asked David de Launay, at the time deputy minister for Aboriginal
affairs in Ontario, and Jan Gottfred, then director of Intergovernmental and
Community Relations in the Ministry of Aboriginal Relations and Reconciliation
in British Columbia, to share some thoughts on their respective province’s approach
to relations with Aboriginal peoples. While both are optimistic, they identify a
number of challenges going ahead.

The concluding chapter is a transcription of a speech from Jody Wilson-Raybould,
the former regional chief of the British Columbia Assembly of First Nations and
recently appointed federal minister of Justice in the Trudeau government. Her
approach to First Nations governance and to relations with federal and provincial
authorities is both refreshing and sobering. If we do it right, she argues, MLG may
well provide a path ahead towards better, more equitable, and just relationships.
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REBUILDING CANADA:
REFLECTIONS ON INDIGENOUS
PEOPLES AND THE RESTRUCTURING
OF GOVERNMENT

Ken Coates

Canada is in the midst of one of its many somewhat noisy but always peace-
ful political transformations. Over the past century, the country has managed
to transform the role of Quebec in national affairs and deal with the prospect of
Quebec separation, develop regional economic distribution arrangements, draw the
resource-rich West back into national governance, incorporate the voices and votes
of new Canadians, and otherwise continue the country’s impressive track record
for governance innovation and calm, reflective problem solving. Now, perhaps
the biggest political challenge in a century remains: finding an appropriate and
sustainable place for Indigenous peoples within the Canadian governance system.
The process has certainly been noisy, as the Idle No More movement of 2012—-13
attests, but it also holds considerable promise for the reconfiguring of both political
power and the Indigenous-newcomer relationship in Canada.

Political scientists and other scholars have monitored and analyzed the develop-
ment of Aboriginal governance and Indigenous-government relations extensively
over the past 30 years. Academic inquiry into the progress and challenges of
Aboriginal affairs remains one of the most prominent fields in Canadian scholar-
ship. What follows is a personal reflection, based on some 30 years of professional
experience in the area, on the achievements and shortcomings of Canada’s efforts
to come to terms with the re-empowerment of Indigenous peoples. The story is
incomplete, in large part because it remains a work that is very much still under-
way. The achievements are significant; despite the complaints and the ongoing
issues and crises, the country is a world leader in Aboriginal law, constitutional
relations, and political change. It is a sign of the depth of the problems and the
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complex nature of the issues at hand that, even with more than four decades of
sustained attention and considerable innovation, so much remains to be done and
so much remains uncertain.

LOOKING BACK AT 50 YEARS OF CHANGE

Over the past 50 years, Indigenous peoples have driven and insisted upon a com-
prehensive process of re-empowerment. After more than a century on the political
margins, constrained by colonial administrative systems and denied most significant
legal powers, Indigenous people in Canada gradually secured the recognition of their
rights under British and Canadian law. While the political and legal achievements
fell far short of what Indigenous sovereigntists hoped to achieve, the accumula-
tion of rights and powers has proven to be transformational. The reality is that the
political, administrative, and legal authority of Indigenous peoples has expanded
dramatically, with as yet unrealized implications for the country as a whole.

The new powers accruing to Indigenous people in Canada require that the coun-
try’s governance and economic systems change, but resistance remains substantial.
Nonetheless, the imperatives are significant. First, governments have to recognize
— as the Supreme Court has pointed out several times — that previous administra-
tions did not honour their legal and political obligations to Indigenous peoples. The
lack of respect for Aboriginal communities magnified the effects of colonialism
that, primarily through the Department of Indian Affairs, submerged Indigenous
societies in a system that refused to acknowledge any specific Aboriginal rights
or privileges, limited personal freedoms, and imposed separation from the non-
Indigenous societies. “Indian Act thinking” pervaded the Government of Canada,
the churches, and other agencies, portraying Indigenous peoples as “child-like” and
lacking the rights of full citizens. That government took this approach reinforced
societal notions that Aboriginal people were not capable of independent action and
could not look after their own affairs. Provincial governments paid scant attention
to Aboriginal needs and interests, accepting with little question that the responsibil-
ity rested with the Government of Canada, a position that the federal government
did little to discourage.

Indigenous peoples were far from quiet about their circumstances. From the
end of the era of alliances in the nineteenth century, when government officials
relegated Indigenous issues to the administrative background, they regularly com-
plained about their treatment, sought respect for their rights, and defended their
interests, only to run up against stiff resistance from government and the public at
large. Many of the complaints focused on the flawed implementation of treaties,
particularly those signed in Upper Canada in the 1850s and in Western Canada
after 1870. Indigenous leaders expected that the treaty agreements would smooth
their transition to the new economy and the growing non-Aboriginal population,
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only to discover that the government did not implement the treaties consistently
and reliably.

The protests took hold in the 1960s and after, when the social ferment of the
postwar era connected with judicial interpretations that meshed with Aboriginal
expectations. This was also a time when there was greater concern among federal,
provincial, and territorial governments about the socio-economic conditions fa-
cing the poorest citizens in the country. Indigenous activism played a major role,
as Aboriginal groups organized and challenged the governments politically and
through the courts, and launched public protests and demonstrations that drew
national and international attention to the challenges facing Indigenous peoples.
The Government of Canada responded through incremental funding, new programs,
and the interventionist agenda of an activist and notionally compassionate state.
By the 1970s, it was quite clear that Aboriginal aspirations were well in advance of
government priorities and intentions and increasingly ahead of the general public
as well. As Indigenous peoples pressed for the resources, power, and autonomy
that they felt their communities needed, they took the country down a path quite
different from what the nation intended.

The result — now well known — has been a major shift in Aboriginal legal and
political rights and arrangements across the country (see Table 1). In the 1960s,
Aboriginal people focused on resistance and attracting the attention of govern-
ment and support from non-Aboriginal people. Through the 1970s and 1980s,
they fought for legal recognition, gaining direct reference in the Constitution Act,
1982 and participation in major government events, including First Ministers’
Conferences. Continuing protests and strident Aboriginal demands resulted in the
Royal Commission on Aboriginal Peoples and the production of a major report
on the future place of Indigenous people within Canada. Continued efforts to at-
tract the attention of the provincial governments led, over time, to the negotiation
and acceptance of the Kelowna Accord in 2005, an agreement brokered by Prime
Minister Paul Martin in the last weeks of his Liberal government. Over a period of
less than 50 years, Indigenous peoples assumed a major place in Canadian public
affairs and attracted the attention of both federal and provincial governments.

Table 1: Major Aboriginal Legal and Political Changes

* Modern treaties, especially in Northern Canada

e Treaty land entitlement settlements, Western Canada

* Recognition of the contemporary relevance of eighteenth-century maritime treaties
 Constitutional protection of Aboriginal and treaty rights

* Acceptance and protection of Aboriginal self-government

e “Duty to consult and accommodate” on resource development

* Recognition of Aboriginal title in non-treaty areas

e Recognition of Aboriginal resource and harvesting rights
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These significant changes, ranging from constitutional inclusion to a lengthy
series of Supreme Court decisions that in the main have been favourable to
Aboriginal interests, have altered the nature of governance in Canada. While the
most obvious effects have been seen in the management of Aboriginal affairs,
their impact is spreading across Canadian governance systems. The management
of Indigenous issues has extended beyond Indian Affairs/Aboriginal Affairs and
now engages other departments and agencies. The Department of Justice was the
first to become heavily involved in Aboriginal issues, largely due to the number
of legal challenges directed at the Government of Canada. Over the past decade,
departments and agencies associated with natural resource development have had
to engage more extensively with Indigenous communities. Some jurisdictions,
starting with the Yukon, Northwest Territories, and Nunavut, adopted “whole of
government” approaches to Indigenous affairs. The Government of Canada has not
reached this level of engagement, save on individual issues of broad application,
but it is informally moving in that direction.

At the opposite extreme, Aboriginal autonomy has grown dramatically, ranging
from Inuit control of the public government in Nunavut to the signing of numer-
ous self-government agreements with individual First Nations. More broadly, a
dramatic shift has occurred over the past 30 years from Department of Indian
Affairs management to Aboriginal self-administration. In the past, Ottawa-based
officials and regional offices made both major and minor decisions on financial
allocations, in classic colonial fashion. Local governments had limited authority
and minimal control over their budgets. By the early twenty-first century, most of
the funds spent through the Department of Aboriginal Affairs were allocated to
local Aboriginal governments. While a good portion of the control focused on the
self-administration of Indigenous poverty — social welfare, child welfare, social
housing, job training programs — the reality is that the fiscal responsibility and
expenditure control had shifted from the federal civil services to local Indigenous
governments, albeit operating under the constraints of federal legislation, policy
directives, and government regulations.

The change is more than a question of shifting government masters. The very
nature of Aboriginal governance has been transformed, in some instances dramat-
ically. The old order — what are typically called Indian Act governments — was
based on Department of Indian Affairs electoral systems, band and councillor
governments, and standard administrative structures. In a small but growing num-
ber of Indigenous communities, led by those areas covered by modern treaties,
Aboriginal peoples have re-established governments based on cultural traditions
and long-standing protocols. The Nisga’a Lisims government, for example, re-
introduced Nisga’a cultural practices and social relationships as the centrepiece of
Nisga’a governance, an achievement of major significance to First Nations across
the country. The greatest changes have occurred in the North, led by Nunavut’s
work-in-progress implementation of Inuit autonomy, the successful integration of
Aboriginal issues with the work of the Government of the Northwest Territories,
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and the less extensive collaboration between First Nations and the Government
of the Yukon. As Wilson, Alcantara, and Rodon demonstrate in this volume, there
have been significant advances in Northern Quebec and Labrador as well, reflecting
the resolve of northern Indigenous peoples and the easier path toward Aboriginal
autonomy in areas with fewer third-party interests at play.

The governance innovations have not all been towards greater separation of
administrative and political functions. In certain areas, particularly in the ter-
ritorial North, there has been much greater engagement between Indigenous and
non-Indigenous representatives and officials. This pattern shows up, again particu-
larly in modern treaty areas, through the development of collaborative and joint
management systems. Such initiatives as the co-management of natural resources,
the evaluation of resource development projects, and environmental assessment
and remediation measures have become increasingly common in a growing num-
ber of jurisdictions. Although not all of these initiatives are successful, as some
of the chapters in this volume clearly suggest, they nonetheless offer promising
ways forward in developing mechanisms of joint governance. The complexity of
Aboriginal territorial claims, which often span provincial, provincial-territorial,, or
Canadian-American boundaries, has also required greater cooperation, often with
Aboriginal issues at the forefront. The empowerment of Indigenous communities
and governments does not automatically mean separation and isolation but can
actually create opportunities for sustainable, multilevel collaboration.

The transformation is also evident at both the political and structural levels.
Political parties have increased their efforts to recruit Aboriginal candidates and
to draw them into prominent party positions. While Indigenous engagement is
commonplace in the territorial North, it has expanded nationally in recent years.
For example, the Hon. Leona Aglukkaq was the first Inuk appointed to the federal
cabinet when Prime Minister Stephen Harper named her as minister of health in
2008. She has also served as chair of the Arctic Council, and in 2013 was named
minister of the environment. One of Justin Trudeau’s key recruits for the 2015
election, Jody Wilson-Raybould, is regional vice-chief of the Assembly of First
Nations. Her nuanced yet forceful contribution to the present volume illustrates why
many see in her one of the most accomplished politicians in the country. The federal
government has had an Aboriginal-focused administrative unit, initially within the
Ministry of the Interior but later as a combined department with Indian Affairs and
Northern Development, since Confederation. More recently, the provinces have
added comparable Aboriginal-focused units. British Columbia, a long-time holdout
on Aboriginal affairs, now has a Ministry of Aboriginal Affairs and Reconciliation.
Alberta hosts a Ministry of Aboriginal Relations (and newly selected premier Jim
Prentice assumed the portfolio himself in 2014), and Ontario has a Ministry of
Aboriginal Affairs. Several cities across the country have set up administrative
units responsible for Aboriginal relations or have created initiatives, like the City
of Vancouver’s Dialogues Project or the Saskatoon police force’s outreach effort,
to improve conversations between Aboriginal and civil officials.
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In no area of government is the attention to Aboriginal issues more acute than with
regards to natural resource development. Supreme Court rulings requiring govern-
ments and companies to “consult and accommodate” Indigenous peoples coincided
with a period of intense resource development across the country. Governments
eager for rapid economic growth, particularly in Quebec, Ontario, and British
Columbia, have had to develop new approaches to responding to Aboriginal interests
(see Thériault, this volume). There is greater awareness of Aboriginal issues at the
provincial level; governments recognize that they need to engage with communities,
expand their consultation activities, and collaborate with Aboriginal organizations,
although the intensity and level of commitment varies dramatically from province
to province. This effort puts great pressure on Aboriginal organizations but also
forces governments to adapt their operations to accommodate Aboriginal interests.
In 2013, the Province of New Brunswick expanded efforts to develop shale gas, only
to run into conflict with First Nations. The government of Premier David Alward
had to adjust its approach with Aboriginal communities, but discovered, as other
provincial governments learned in their areas, that there were no established or
clear processes for negotiation and consultation. Nonetheless, between 2012 and
2014, relationships with First Nations emerged as a significant provincial issue.

Much less is known about the growing number of Aboriginal public servants at
the federal, provincial, territorial, and municipal levels, but the ability to find and
retain talented individuals in key administrative roles is clearly crucial to the de-
velopment of long-term relationships. In one of the most important policy statements
on Aboriginal affairs in recent years, Mary-Ellen Turpel-Lafond, representative for
Children and Youth in British Columbia, issued a striking indictment, published
in 2014 as When Talk Trumped Service, of Aboriginal and non-Aboriginal delays
with the implementation of child protection measures. Her excellent credentials as
a First Nations lawyer, former judge, and well-known commentator on Aboriginal
affairs gave her report great credibility and impact. While far less prominent than
the actions of elected officials, the administrative engagement of Aboriginal civil
servants, in both Aboriginal and public governments, is likely to have a significant
long-term impact on government-Indigenous relations. That Nunavut, which has
clear commitments to indigenization, has had difficulty securing a critical mass of
senior Inuit civil servants suggests that many challenges remain in developing a
more representative bureaucracy.

The rise of Aboriginal development corporations has attracted even less attention
but has considerable capacity to transform Aboriginal governance. The development
corporations hold community assets, including funds received through land claims
settlements, agreements with resource companies, resource revenues, and other
major income sources. These resources are in turn reinvested in various businesses
and other instruments, with the goal of protecting the community’s asset base and
improving the local economy. The expansion of assets under direct and exclusive
Aboriginal control — no federal or provincial authority manages these develop-
ment corporations — enhances Indigenous autonomy and provides an additional
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and substantial level of freedom from government influence. That the combined
assets of the development corporations are now counted in the several billions of
dollars, with increased revenues adding to the resources annually, makes them a
potentially significant force in liberating Aboriginal communities from government
direction and control.

There is a tendency, as well, to overlook crucial efforts being made at the muni-
cipal level to improve relations with Aboriginal people. Successful collaborations
with First Nations in West and North Vancouver, Kelowna/Westbank, and Kamloops
are but the best-known examples of a national trend toward municipal innovation
and participation. The development of urban Aboriginal reserves, particularly
in Saskatchewan where the process has unfolded with considerable success, has
brought Indigenous peoples into urban planning and local economic development.
These partnerships, which are also resulting in major Indigenous urban invest-
ments in communities as diverse as Whitehorse and Saskatoon, bring Aboriginal
peoples into direct engagement with non-Aboriginal officials and businesses. While
constitutional relations with the Government of Canada and resource revenue
sharing arrangements with provincial governments attract more attention, these
local collaborations at the municipal and regional levels may prove to be of equal
importance in shaping the trajectory of Aboriginal-newcomer relations in Canada.

BARRIERS TO PROGRESS

Although the past four decades have seen major changes in relations, the work is
far from over, as a number of chapters in this volume suggest. Indeed, there are a
series of major barriers to progress in the continued evolution of Aboriginal-non-
Aboriginal governance arrangements. While the overall trajectory is positive,
particularly in terms of the re-empowerment of Indigenous peoples, significant
challenges have yet to be addressed. Consider the following major issues that stand
in the way of an otherwise promising path toward reconciliation.

* Governments are uncertain about how best to deal with Aboriginal protests.
The lessons from Oka and Ipperwash have been learned, and governments
have been reluctant to press their legal advantage when faced with significant
on-the-ground Indigenous resistance. This restraint is clearly shown in the case
of the Caledonia stand-off, which started in 2006 and remained unresolved
in 2014. The reluctance to use police intervention and force has produced a
strong non-Aboriginal backlash against the “special” treatment of Aboriginal
people and reinforces the idea, which is gaining currency, that governments are
afraid to stand up to Indigenous protestors and governments. As the Ipperwash
Inquiry and the review of other First Nations conflicts show, governments have
realized that the major challenge is to avoid crises by developing mechanisms
for responding to Aboriginal complaints about legal and treaty rights and to
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resolve conflicts before they explode into violence. The greater emphasis on
crisis-avoiding and problem-solving dispute resolution mechanisms is an
outgrowth of this reality.

The response of the general public to protests is an exaggerated example of a
general non-Indigenous resistance to Aboriginal re-empowerment. It appears
that support for Aboriginal rights was strongest when Indigenous peoples had
few recognized legal rights. As re-empowerment has expanded, public support
appears to have declined. For Aboriginal governments, their authority comes
from recognized political and legal rights and not from public approval ratings.
Elected politicians, however, are aware of the shifts in public opinion and are
reluctant to push a supportive Aboriginal agenda aggressively. Saskatchewan
provides strong evidence of this, particularly in the response of non-Aboriginal
people to First Nations proposals for resource revenue sharing, a concept
roundly rejected by the public at large. Of course, the nationwide emphasis on
natural resource development also places governments on a collision course
with Indigenous peoples, exacerbating the tensions.

Indigenous engagement in the international arena has produced some important
results. Canada was reluctant to ratify the United Nations Draft Declaration
on the Rights of Indigenous Peoples. It finally did so three years after it was
adopted by the General Assembly of the United Nations. But when the special
rapporteur on Indigenous peoples visits Canada and issues a predictable and
appropriate indictment of Canadian socio-economic and cultural outcomes, the
official response is quite negative. The Government of Canada, particularly
under the Conservatives, has been somewhat dismissive of these interventions.

The Government of Canada has been similarly reluctant to respond to domestic
Indigenous criticism, a pattern that has been in place for quite some time. When
Chief Teresa Spence held her Ottawa fast in December 2012, the Harper gov-
ernment was largely unmoved and very reluctant to respond to her demands.
This is not a new phenomenon. The Liberal government was similarly upset
when Chief Matthew Coon Come of the Assembly of First Nations issued a
public indictment of the Government of Canada’s policies at an anti-racism
conference in Durban, South Africa, in 2002.

The focus on the high-level relationships between the Government of Canada,
provincial governments, and Indigenous communities continues to obscure the
crucial role of municipal governments in their work with Aboriginal authorities.
The practical issues, from urban reserves to access to libraries and swimming
pools, water services, and roads, are crucial points of contact. Conflict on these
matters can derail reconciliation. Successful handling of these affairs — and
local governments across the country are doing better than most people ap-
preciate — will improve the relationships significantly.



Rebuilding Canada 35

e The capacity of Indigenous communities to manage their affairs and to deal
with the challenges of multilevel governance has not expanded as quickly as the
rights and responsibilities of Aboriginal governments. Indigenous communities
have struggled to keep up with the demands associated with working closely
with Aboriginal Affairs and other federal departments. The greater engagement
of provincial governments and municipal/regional authorities has added to the
capacity challenges. The communities and governments are in the main quite
small, and the number of trained and qualified administrators and political
leaders is likewise small. Few Indigenous governments have the capacity and
resources to meet all their governance needs. This is a particular challenge in
the provincial North, where the rapidly expanding resource economy can place
demands on often remote and tiny Indigenous communities that they simply
do not have the resources to meet.

On a completely different level, the Aboriginal achievement of significant
governmental powers has come in an era when general public confidence in
government is at low ebb. While Canadian society as a whole does not look
to government for leadership or for new social initiatives — the days of intense
government intervention have receded — Aboriginal people are embracing
governments, particularly their own, but with major federal funding, as a major
solution to their social and economic challenges. This disconnect is potentially
important in explaining in part the difficulties that Aboriginal communities are
having in pursuing their agendas, particularly with the federal government.

At the same time, the rapid expansion of the new Canadian population (recent
immigrants and their families) has created additional challenges for Indigenous
peoples. European Canadians have, to a greater or less degree, some association
with historical and collective responsibility for the challenges facing Aboriginal
peoples. Immigrants from South Asia, the Caribbean, Africa, or East Asia have
much less reason, historically and culturally, to feel responsible for Indigenous
distress. The self-help mentality of many new Canadians in fact runs counter
to the collectivist and government-focused mindset of Aboriginal Canadians.
Given the growing political role of new Canadians and what appears to be their
different take on historical issues in Canada, this uncertain relationship could
prove to be important.

Of course, bringing about major and systematic change in a country as admin-
istratively and politically diverse as Canada is no easy task. While Aboriginal
rights have certainly expanded, and while there is greater political recognition
of the legitimate authority of Indigenous peoples, institutional and structural
change has been slow in coming. Indeed, the number of major administrative
transformations, outside the three northern territories, has been quite small,
with most of the shifts occurring within Aboriginal governments and authori-
ties themselves. It will take a long time for the political and administrative
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systems in Canada to catch up with the requirements of working easily with
Indigenous governments. Those requirements could range from ceremonial
initiatives, such as including Indigenous culture in Parliamentary activities, to
formalized planning meetings between senior civil servants and First Nations
leaders, much greater coordination of federal-provincial-Indigenous governance,
a substantial change in the attitudes of politicians and the bureaucracy towards
dealing with Aboriginal issues, greater Indigenous understanding of the struc-
tures and processes of government, and, among other things, a redrafting of
governmental administrative requirements around reporting and oversight. This
last element — a central point of conflict between the Government of Canada and
First Nations — also requires greater acceptance by Indigenous governments of
the accountability expectations of the federal government and the public.

Perhaps the major issue facing Aboriginal peoples as they develop and expand
their ties with federal, provincial/territorial, and municipal/regional govern-
ments is what folks in northern Saskatchewan describe as “jurisdictional
chaos.” The reality is that Canadian federalism is a messy place, with few
really sharp lines of demarcation between the responsibilities of the various
levels of government. It is often unclear who has the duty, or the money, to
respond to a specific administrative or political challenge. The rapid emergence
of influential Aboriginal governments, particularly given the clearly dominant
role of the Government of Canada and the insistence by many First Nations on
federal responsibilities, adds to the complexity of the jurisdictional web. Yale
Belanger’s discussion of housing in this volume provides a concrete illustration
of the coordination challenges we collectively face. As provincial governments
enter the scene, as they have in recent years, they struggle to determine where
their responsibilities begin and end. Aboriginal authorities, eager to identify
the resources needed to address many responsibilities, look for funding and
support wherever they can find it. The result has been jurisdictional uncertainty
and unevenness across the country.

The point of the above list of issues is simple: the achievement of constitutional,
political, and legal rights by Aboriginal people is no assurance of a rapid or wise
transition in governance and administrative arrangements. There are substantial
challenges involved with converting technical and legal achievements into practical,
programmatic changes in Aboriginal governance.

CONCERNS ABOUT THE FUTURE

For more than a generation, Aboriginal leaders have — it might be surprising to
recall — worked closely with Canada. Despite the claims and rhetoric of sover-
eigntists, most Indigenous leaders understand that the Canadian system, warts and
all, presents the best chance for substantial and positive change. In constitutional,
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legal, and political terms, they have succeeded remarkably well. The problem,
of course, is that these victories do not translate immediately or even easily into
substantial change on the ground. While there are marked improvements in some
areas — post-secondary participation rates, educational attainment generally,
Aboriginal business development, and employment in the resource sector — many
of the socio-economic indicators are still markedly unfavourable. On many metrics
— availability of housing, suicide rates, incarceration rates, incidence of diabetes,
unemployment in remote communities — Aboriginal communities rank way below
the Canadian mainstream. Significant tensions exist within Aboriginal polities
between the reserve and off-reserve communities, and the differences of opinion
about the relative importance of reserve development challenge many Indigenous
peoples. Put simply, in many important ways the political and legal victories have
not changed the realities on the ground in a substantial and sustained manner. The
victories, while considerable in legal terms, have not changed the structure of
government-Indigenous relationships, have not really rebalanced power, and have
not altered the governance and political structures of the country in a way that fully
recognizes Indigenous expectations and needs.

A simple belief propped up the decades-long battle for Aboriginal legal and
political rights: that gaining political and administrative control would bring ma-
jor changes and improvements in the living conditions and life opportunities for
Indigenous peoples. There are places, particularly in the Canadian North, where
this is true and where the benefits of the political battles can be seen. Across the
country, however, the improvements have been unevenly distributed. The underlying
social, economic, and cultural problems have not been systematically addressed,
and Aboriginal people continue to shoulder the largest share of the burden from
Canada’s historical mistreatment of their communities. Indeed, as the debate over
the First Nations Education Act in 2013—14 demonstrated, even the most funda-
mental battles — in this case equal (if not equitable) funding for reserve-based
education — remain unresolved.

As the process unfolds, significant questions have emerged. Some argue that the
focus on Aboriginal governance and legal rights has resulted in limited attention
being paid to Aboriginal cultural and economic matters. Supreme Court decisions
simply do not solve poverty or arrest the loss of Indigenous languages, at least in
the short term. At the same time, the intensely localized focus of Aboriginal politics,
with the insistence on the authority of individual First Nations, chiefs, and councils,
have imposed cost structures and administrative burdens that are too heavy and too
complicated to allow for quick attention to nationwide issues (see Richards, this
volume). Where there are regional approaches, with northern Quebec and, increas-
ingly, Labrador, being the best examples, economies of scale and administrative
efficiencies have emerged with promising results. In contrast, the community-
by-community approaches favoured by most First Nations leaders are too costly,
too slow, and too cumbersome for governments to embrace. Not surprisingly, the
difficulties involved in the transition from rights to community-level improvement
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are causing problems. At the community level, the debates have sometimes turned
inward, into difficult and often tense conversations about accepting resource
development projects, negotiating and ratifying treaties and self-government agree-
ments, and accepting or rejecting the downloading of government responsibilities
to the local government. The delays and costs in implementing Aboriginal rights
appear at the same time to be eroding public sympathy, not generating additional
support. The scenario has been unpleasant in some parts of the country, with in-
ternal tensions adding to community problems and with general public and even
political support declining at a time when there are many urgent Aboriginal needs.

THE LEGACY OF ABORIGINAL ACTIVISM AND
CHALLENGES TO CANADIAN GOVERNANCE

In the second decade of the twenty-first century, Canada finds itself in an interesting
and challenging place with regards to the governance relations with Indigenous
peoples and communities. Changes have occurred and, from a century-long perspec-
tive, some of them are transformational. There has been grudging recognition of
the failures of the Canadian state, Canadian values, and Canadian governance on
Aboriginal issues. From residential schools to improper implementation of treaties
and the failure to heed British colonial and Canadian obligations to Indigenous
peoples, successive Canadian governments failed First Nations, Inuit, and Métis
people. On this account, there is little doubt. Governments have moved, slowly and
cautiously, to address Indigenous aspirations, rights, and needs, and in the process,
Canadian governments have carved out new space to Aboriginal governments
and political action. But they have done so reluctantly, and with many formal and
informal impediments to sustained and substantial transformation.

Significantly, the re-empowerment of Aboriginal governments has occurred at a
time when the general public has become increasing sceptical about the long-term
efficacy of government intervention. National solutions to First Nations chal-
lenges have never worked as intended, and there is a general reluctance to make
major investments in the belief that government can identify, fund, and implement
appropriate solutions. A few months after Prime Minister Martin, provincial pre-
miers, and Aboriginal leaders negotiated the Kelowna Accord, Canadians elected
a minority Conservative government that openly campaigned on a small govern-
ment platform. The Kelowna Accord, with its massive injection of funds towards
social and economic development in Indigenous communities, was one of the first
victims of the change in government. Ironically, there is probably greater appetite
in Ottawa for major investment in Aboriginal issues than there is in the public
at large. In other words, the case has still not been made effectively that a major
commitment to new social and economic programs by all levels of government is
needed to address Aboriginal needs and aspirations — at least not in the minds of
non-Aboriginal peoples.
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It needs to be said, as well, that the current interest in Aboriginal affairs rests
significantly on a desire to gain access to natural resources. Poverty, social and
cultural crises, language loss, and community-based struggles did not generate the
recent groundswell in government support. The impetus has arisen out of the legal
victories before the Supreme Court and the imperatives of the Canadian resource
frontier. Civil servants are aware of the social situation and are, in fact, systematic-
ally sympathetic to the deep challenges facing many Indigenous communities. But
few Canadians have direct experience with Aboriginal peoples and villages and
therefore approach these issues with limited urgency or commitment.

Changes have occurred. Responsibility for dealing with Aboriginal issues has
spread from the federal government to territorial and provincial governments.
Municipal authorities are becoming much more responsive than in the past.
Centralized government agencies, particularly the federal Department of Aboriginal
Affairs, have started to share more responsibility for addressing Indigenous needs
with other departments and organizations. There is, in fact, an emerging sense
that all government departments, at all levels, are responsible for responding to
Indigenous issues, the first step toward a “whole of government” approach that holds
considerable promise for developing sustainable responses to Aboriginal conditions.

The changes are occurring, first and arguably best, in the Canadian North. For
generations, the opposite was the case. The North simply received Ottawa-generated
policies and lacked the power and capacity to respond to local realities. The advent
of territorial autonomy altered the process dramatically, with the Yukon, Northwest
Territories, and Nunavut emerging as three of the most innovative jurisdictions
in the world in terms of Aboriginal policy. The same holds for northern Quebec,
where policy developments are significantly ahead of most southern regions, as
Brian Craik’s chapter in this volume on the new Cree-Quebec regional govern-
ance structure suggests. Increasingly, Aboriginal peoples and governments in the
South are looking North for best practices and for new ideas on how to approach
relationship-building with Indigenous communities. The favourable financial situa-
tion of the three territories supports this engagement, however, making it difficult
for most southern governments to replicate the processes and structures that have
worked in the North.

Canadians must also be wary of Aboriginal policy fatigue. Indigenous political
leaders and governments have been working at a ferocious pace for several decades
in an attempt to overcome generations of colonial administration. Non-Aboriginal
people have been engaged with this effort less fulsomely and for a much shorter
time, but there are signs that resistance to doing more is growing. Among non-
Aboriginal observers, there is a sense that the legal and political victories have
provided Indigenous communities with the tools and resources that they need
— which is far from true — and that the responsibility now rests at the local level.
Aboriginal people generally believe that only the basic elements are in place and
that greater funding, more support, and increased local independence are required.
These different views of the administrative and political situation represent a
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significant disconnect and could derail forward progress. Aboriginal people want
to push forward and build on legal and political successes. Non-Aboriginal folks
appear to feel that it is time for Indigenous communities to consolidate and realize
their gains. These are not compatible views of the way forward.

The coming decades will show whether the changes in institutions, govern-
ance, regulation, and other legal and political developments have actually changed
Aboriginal conditions for the better. To date, the results are promising but far from
complete. Multilevel governance is a crucial part of the achievement. Provincial
governments are increasingly on board, as are a growing number of cities, muni-
cipalities, and regional administrations. Aboriginal peoples are clearly determined
to push the barriers and to ensure that the constitutional, legal, and political
achievements become fully established in administrative practice. The Indigenous
commitment has not wavered. There are, however, worrying signs that the non-
Aboriginal enthusiasm for Aboriginal rights and re-empowerment is fading and
that criticism of Indigenous governance is mounting. The future, as always, is an
uncertain place, with no assurance for progress or continued evolution. In the case
of Aboriginal governance and Indigenous engagement with all levels of the nation
state, it is vital to recognize the impressive Aboriginal achievements of the past
40 years, the real challenges of the twenty-first century, and potential barriers to
continued efforts to improve the social, economic, and cultural circumstances of
Indigenous peoples in Canada.
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MULTILEVEL GOVERNANCE IN
THE INUIT REGIONS OF
THE TERRITORIAL AND
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The Inuit peoples of the territorial and provincial North have made significant
progress in terms of institutionalizing regional self-government and establishing
multilevel linkages with other governments within Canada’s federal system. In
addition to Nunavut, which became Canada’s third territory in 1999, there are
three other autonomous Inuit regions in the Canadian Arctic that are moving
towards greater self-government: Nunatsiavut in Northern Labrador, Nunavik in
Northern Quebec, and the Inuvialuit Settlement Region (ISR) in the Northwest
Territories. All of these Inuit regions share common historical and cultural ties.
What differentiates Nunatsiavut, Nunavik, and the ISR from Nunavut is that they
are politically and administratively nested within existing constituent units of the
federation (Wilson 2008).

Although these regions have negotiated and signed comprehensive land
claims agreements with the federal government and their respective provincial/
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territorial governments, they are at different stages in their political development
(Alcantara and Wilson 2013). In 2005, the Inuit of Nunatsiavut, the Government of
Newfoundland and Labrador, and the Government of Canada signed the Labrador
Inuit Land Claims Agreement. In addition to establishing land rights and providing
funding, this agreement laid out a new system of regional self-government. The Inuit
of Nunavik and the ISR signed comprehensive land claims agreements well before
Nunatsiavut, in 1975 and 1984, respectively, but their agreements did not provide
for self-government. Instead, these regions are administered by various regional
public and Aboriginal agencies and bodies, including development corporations
that manage the land claims agreements on behalf of Inuit beneficiaries (Wilson
and Alcantara 2012; Rodon and Grey 2009).

The emergence of these new regional governance actors necessitates a re-
evaluation of the traditional federal structures and intergovernmental processes
that have been used to explain the administration of the Canadian Arctic. The
proliferation of non-traditional governance actors involved in the policy process,
broadly defined, is certainly consistent with similar developments in other parts
of Canada and in other federal systems. This increase also suggests that federal
states such as Canada are gradually moving away from the governance model of
federalism, with its focus on intergovernmental relations between the federal and
provincial/territorial governments, towards a model that features a much more
diverse, multilevel set of governance structures and actors.

The literature on Aboriginal multilevel governance in Canada has provided a
basic overview of Aboriginal organizations and their evolving relationships with
each other and with the Canadian state (Rodon 2015; Papillon 2012; Rodon 2013;
Wilson 2008). More recently, Alcantara and Nelles (2014) have tried to develop
this concept in a theoretical sense by assessing its explanatory value (see also
Alcantara, Broschek, and Nelles 2015). On the surface, Canada is undoubtedly
witnessing the emergence of a new pattern or configuration of multilevel govern-
ance. The establishment of new governments and the involvement of non-state
actors such as development corporations in the administration of regions such as
Nunavik, Nunatsiavut, and the ISR illustrate both the vertical and the horizontal
dimensions of this multilevel system. These regional bodies, together with na-
tional and transnational Inuit organizations, regularly interact with the federal and
provincial/territorial governments (vertical multilevel governance) and non-state
actors (horizontal multilevel governance) in pursuit of policies that will improve
the lives of the people living in their regions.

In terms of actual decision-making authority, however, can multilevel gov-
ernance be characterized as a new model of decision-making that disperses real
authority to non-traditional governance actors? Or is it simply an extension of
federalism and intergovernmental relations as it has been traditionally practised
in Canada? Moreover, is the concept of multilevel governance applicable to all
interactions between Aboriginal and non-Aboriginal actors? This chapter explores
these questions in Nunatsiavut, Nunavik, and the ISR by examining multilevel and
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intergovernmental relations in two key policy areas: education and housing. Both of
these areas feature a series of pressing and complex challenges for governments at all
levels. More importantly, for the purposes of this chapter, they involve a variety of
governance actors in policy-making and policy administration processes and high-
light some interesting similarities and differences across regions and policy fields.

The first part of this chapter examines the theoretical and conceptual dimensions
of the term multilevel governance in order to provide an analytical framework for
outlining the three regional cases studies in the second part. The third part of the
chapter discusses the similarities and differences across the cases and policy areas
and draws some general conclusions about the utility and relevance of the concept
of multilevel governance in the Canadian Arctic.

ABORIGINAL MULTILEVEL GOVERNANCE: SOME
CONCEPTUAL CONSIDERATIONS

Over the past decade, multilevel governance has become a popular phrase to de-
scribe a number of trends in Canadian federalism and public policy. Researchers
studying Aboriginal-settler relations (Papillon 2012), municipal government (Horak
and Young 2012), and a range of other policy and public administration topics such
as innovation, banking, finance, and environmental policy (Greitens, Strachan,
and Welton 2013) have used the term to describe a particular trend involving the
emergence of non-traditional governmental actors, embedded in different territorial
levels beyond the traditional federal and provincial ones, gaining more influence
over decision-making and policy implementation. In the field of Aboriginal politics,
for instance, Martin Papillon’s research (2012, 2008) has found that multilevel
governance is useful for describing how Aboriginal peoples in Canada have been
able to alter their relationships with the federal and provincial governments. Rather
than power and jurisdiction being concentrated in the hands of federal and provin-
cial governments through formal mechanisms such as the Constitution, Aboriginal
peoples have found innovative ways to create formal and informal spaces in which
power and authority over issues relating to their interests are shared with the Crown.
These new institutions do not necessarily exist within the formal structures of the
federation but instead frequently sit alongside existing structures (Papillon 2012).
In many ways, then, multilevel governance, conceived in this broad manner, is a
useful term for describing many of the recent trends in Aboriginal politics because
it emphasizes the emergence of new processes, structures, actors, and rules that
privilege the participation, authority, and power of Aboriginal governments and
organizations within the Canadian political system.

Others, however, have expressed some discomfort with this broad definition
and approach. They argue that such a definition does not provide a useful way
for distinguishing multilevel governance from federalism (Rouillard and Nadeau
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2013, 187). These critics suggest that more work needs to be done to sort out what
multilevel governance actually entails and whether it offers any new insights.
According to Rouillard and Nadeau (2013, 199), “labeling is always a difficult
and, at times, sterile thing to do. But it is also important in order to make sense of
the academic literature in any field ... Labeling and its corollary, classification, are
needed to distinguish true contributions to knowledge from rhetorical innovation.”

Given these concerns, and building on the work of Papillon (2012, 2008) and
others, Alcantara and Nelles (2014) have suggested a more bounded definition
of the term. They argue that at its core, multilevel governance “is a process of
political decision making in which governments engage with a broad range of
actors embedded in different territorial scales to pursue collaborative solutions to
complex problems” (Alcantara and Nelles 2014; see also Piattoni 2010; Alcantara,
Broschek, and Nelles 2015). These instances of decision-making emerge because
the diverse sets of actors involved in decisions share a set of “tangled hierarch-
ies and complex interdependencies” (Jessop 2004, 58). More specifically, groups
engage in multilevel governance processes because they are concerned with gen-
erating legitimacy for a decision, they collectively control the necessary capacities
to address the issue, and/or multilevel governance is the most effective tool for
addressing a particular issue.

For Alcantara and Nelles (2014), therefore, multilevel governance can be de-
fined more narrowly according to three criteria: actors, scales, and the nature of the
decision-making process. Very briefly, in terms of the first criterion, a multilevel
governance process involves at least one constitutionally recognized government
actor working with one or more non-governmental and/or quasi-governmental
actors. Second, it must involve actors that are embedded in at least two different
territorial scales. Finally, and most importantly, multilevel governance involves a
decision-making process that is more consensual and non-hierarchical than inter-
governmental processes (Bache 2010; Piattoni 2010; Peters and Pierre 2004). This
is because “none of the participants possess the authority or capacity to undertake
the issue alone” (Alcantara and Nelles 2014). Although constitutionally embedded
governments might take the lead in bringing together the various governmental,
non-governmental, and quasi-governmental actors and ultimately have decision-
making authority, the decision-making process is informed by a variety of actors
who work together in a more consensual and non-hierarchical manner to reach a
decision on the issue at hand.

Given that the literature on Aboriginal multilevel governance is still in its in-
fancy and that a consensus has yet to emerge regarding what Aboriginal multilevel
governance actually entails, in this chapter we adopt a more flexible definition that
sits somewhere between the two approaches discussed above. For our purposes,
Aboriginal multilevel governance exists when new Aboriginal actors such as
Aboriginal governments, land claims organizations, economic development or-
ganizations, and other similar bodies emerge and are able to engage meaningfully
in intergovernmental policy-making with governments at the federal, provincial,
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territorial, and/or local levels. In the case of the nested Inuit regions examined in
this chapter, meaningful participation implies that Aboriginal actors have regular,
albeit varied, input into the policy-making process through formal and informal
means and in some instances are able to tailor policies adopted by other levels of
government to fit with their particular regional circumstances. By using this defin-
ition of multilevel governance, we are able to assess whether the new arrangements
emerging in Nunatsiavut, the ISR, and Nunavik in important policy areas such as
housing and education are in fact something new or whether they are simply a
reproduction of the status quo in which the federal, provincial, and/or territorial
governments dominate the policy process. At a theoretical level, multilevel govern-
ance may contain the ingredients for a more just and equitable relationship between
Indigenous and non-Indigenous peoples. Uncovering the extent to which multilevel
governance relationships exist in these regions will allow future researchers to
more systematically evaluate the normative appeal of multilevel governance as a
potentially new model for characterizing Indigenous-settler relations in Canada.

INUVIALUIT SETTLEMENT REGION

Background Considerations

The Inuvialuit were one of the first Aboriginal groups to sign a comprehensive land
claims agreement, called the Inuvialuit Final Agreement, in 1984. By signing this
treaty, the Inuvialuit received 435,000 square kilometres of land in the Northwest
Territories and Yukon Territory. Within this settlement area, they received 13,000
square kilometres of mineral rights and a range of responsibilities and jurisdic-
tions over things like environmental protection, wildlife management, and fishing.
Absent from the treaty, however, was a self-government chapter, which the federal
government at the time had refused to negotiate with any and all Aboriginal groups.
This policy has since changed, and many groups have negotiated or are negotiat-
ing self-government agreements separately or concurrently with their land claims
agreements (Alcantara 2013).

As aresult, the Inuvialuit do not have a form of Aboriginal self-government akin
to what exists in Labrador (e.g., Nunatsiavut Government), British Columbia (e.g.,
Nisga’a Lisims), or Yukon Territory (e.g., Kwanlin Diin First Nations). Instead, the
territorial government, and to a lesser degree the federal government, remain the
dominant government actors in the region. Nonetheless, the land claims agreement
has empowered the Inuvialuit to establish a form of self-governance that Wilson
and Alcantara (2012) call Inuit Corporate Governance. At the core of this structure
are two land claims organizations, the Inuvialuit Game Council (IGC) and the
Inuvialuit Regional Corporation (IRC), which were created primarily to adminis-
ter the funds and powers flowing out of the Inuvialuit Final Agreement. Through
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these two bodies, the Inuvialuit have been able to engage in a range of important
governance activities, including political representation, the creation and admin-
istration of programs and services for Inuvialuit beneficiaries, and input into the
decision-making processes of regional regulatory regimes such as co-management
boards (Notzke 1995; White 2009).

In short, the ingredients for Aboriginal multilevel governance arrangements exist
in the region. The modern treaty created two powerful land claims organizations to
represent the Inuvialuit in the region, and they have for many years engaged in a
variety of self-governing activities (Wilson and Alcantara 2012). Yet many of the
jurisdictions typically associated with Aboriginal self-government remain with the
federal and territorial governments. In the section below, we assess whether the
emergence of the land claims organizations have altered how education and hous-
ing policies in the Inuvialuit Settlement Region are created and/or implemented.

Education

Much like in other Inuit and Aboriginal communities, education in the ISR remains
a challenging issue. In 2009, approximately 58 percent of residents above the age
of 15 held a high school diploma or more. This percentage was significantly below
the territorial average of approximately 70 percent, and the Canadian average of 76
percent. Within the ISR, the population of Inuvik is the most highly educated, with
68 percent of residents holding a high school diploma or more. Only in Inuvik and
Sachs Harbour is this true for a majority of residents; in all of the other communities,
fewer than half of residents hold diplomas (Salokangas and Parlee 2009, 194).
Formal jurisdiction over primary and secondary education in the ISR falls exclu-
sively to the Government of the Northwest Territories (GNWT), which gained full
control over education from the federal government in the 1960s through devolution
(Clancy 1990, 28). As a result, the GNWT Department of Education, Culture, and
Employment oversees primary and secondary education in the Inuvialuit Settlement
Region and has delegated much of that responsibility to the Beaufort Delta
Education Council (BDEC). The BDEC administers educational infrastructure,
resources, and programming for all of the Inuvialuit communities and a number of
non-Inuvialuit communities in the northern part of the NWT. Underneath the BDEC
are individual district education authorities (DEAs) such as those that exist in Sachs
Harbour, Inuvik, Aklavik, Tuktoyaktuk, Paulatuk, and Ulukhaktok. These district
education authorities are staffed by elected representatives from the community
and are responsible for a number of things in their individual communities, such as
appointing hiring committees for schools, establishing local-level priorities that are
consistent with regional and territorial priorities, adjudicating disputes relating to
student discipline, and developing culturally appropriate school activities (Canada
2010). The chairpersons of each DEA also serve as members of the BDEC.
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Within this broad educational architecture in the ISR, the role of the Inuvialuit
land claims organizations is fairly limited. The IRC appoints one representative to
the 11-member BDEC. It also participates sporadically as a stakeholder by provid-
ing advice and information to the GNWT during various consultation exercises
and initiatives. The IRC’s primary activities in the area of education are at the
post-secondary level. It offers some financial assistance to beneficiaries enrolled
in college and university. It also works in partnership with district education au-
thorities to offer tutoring, summer camps, and other programs intended to expose
secondary-level students to post-secondary opportunities.

Overall, there is little evidence of multilevel governance in the area of primary
and secondary education. The Inuvialuit land claims organizations are rarely in-
volved in the development and administration of primary and secondary education
in the region in any meaningful way. For the most part, its activities are limited to
sporadic public consultations and administering programs geared towards bene-
ficiaries who are pursuing post-secondary education.

Housing

Similar to education, housing is a major challenge for the Inuvialuit. Rates of home
ownership are low in the region, reflecting a very small private housing market
and a heavy reliance on public housing. As of 2009, approximately 32 percent of
houses in the ISR were owned by their inhabitants, compared to an average of
53 percent in the Northwest Territories. Approximately 34 percent of households
resided in public housing, which is roughly double the levels in the rest of the ter-
ritory. There is clear variance on this indicator within the ISR. In Inuvik, where the
wage economy is strongest, rates of public housing are low (around 20 percent)
and home ownership is high. All of the outlying communities are around or above
50 percent public housing. Compared with other Inuit jurisdictions, the Inuvialuit
rate is lower than that of Nunavut but higher than Nunatsiavut (Minich et al. 2011).

Housing conditions do not appear to be significantly worse in the ISR compared
to the rest of the North. Only about 18 percent of housing was “in need of major
repair” in 2009, which is similar to the territorial average but lower than in other
Inuit jurisdictions. Overcrowding has been reduced dramatically since the creation
of the ISR. Prior to the Final Agreement, almost 19 percent of households had six
or more people, compared with 14 percent in the rest of the NWT and 5.5 percent
in Canada. By 2009, that number had declined to 7 percent, basically on par with
the territorial average. The most crowded settlement by this measure is Paulatuk.

The first public housing policy for the North was implemented in 1959, in
response to the permanent settlements that were becoming established as a result
of wage labour associated with the Distant Early Warning Line (Knotsch and
Kinnon 2011, 31). Up until the early 1970s, the federal government took primary



Multilevel Governance in the Inuit Regions 51

responsibility for housing in the territory, appointing local housing organizations
to administer a variety of housing programs. In 1974, the GNWT took on this re-
sponsibility by creating a Crown corporation, the Northwest Territories Housing
Corporation (NWTHC), to manage the 23 local housing organizations and the
various programs and services they offer to their communities. Funding for the
NWTHC comes mainly from the GNWT, with some additional support offered by
the federal government through the Canada Mortgage and Housing Corporation
and sporadic infusions of special funds; for example, in 2005, the federal govern-
ment transferred $50 million to the GNWT to address social housing issues in the
territory (Christensen 2011, 89, 91).

As was the case with education policy in the ISR, there does not seem to be
any strong evidence of multilevel governance in the field of housing. Although
each Inuvialuit community has a local housing organization, none of them report
to or are appointed by an Inuvialuit land claims organization. Instead, they report
directly to the NWTHC. Each of these local housing organizations does seem to
have a local advisory board, and it is possible that Inuvialuit representatives serve
on these boards, but there is no publicly available information on them. There is
also some mention of a universal partnership agreement on the NWTHC website,
which purports to provide “the community or aboriginal group with increased
flexibility and decision-making at the local level,” but public information about
this agreement and its negotiation is limited NWTHC 2014).

NUNAVIK

Background Considerations

Nunavik covers all of the Quebec territory above the 55th parallel, an area of
500,000 square kilometres, with approximately 11,000 people living in 14 com-
munities ranging in population from 195 to 2,375 (Census 2011). In 1975 the Inuit
of Nunavik signed the James Bay and Northern Quebec Agreement (JBNQA), the
first modern treaty in Canada. It is an atypical agreement because at the time of its
negotiation Canadian land claims policy had not yet been established.

The JBNQA has created a complex governance system centred on three regional
public bodies: the Kativik School Board (KSB), the Nunavik Regional Board of
Health and Social Services (NRBHSS), and the Kativik Regional Government
(KRG). These administrative bodies operate independently. Each has its own board
of directors and is responsible to its parent provincial department. The KRG has the
most important jurisdictions; it is in fact a supra-municipal government in charge
of economic development, employment, and training, public security, renewable
resources, scientific research, public works, transportation, telecommunications,
and parks and recreation. The KSB administers the education system north of the
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55th parallel and finally, the NRBHSS is responsible for health-care and supervises
the two regional hospitals.

Each regional body is funded through a series of transfer agreements with its
parent department and also receives financial support through special programs. For
example, the KRG gets some block funding from the Quebec Ministry of Municipal
Affairs, Regions and Land Occupancy, but it finances its activities through multiple
funding agreements with various Quebec and federal departments, each with its
own reporting requirements.

Finally, the Makivik Corporation represents the Inuit of Nunavik, manages the
settlement money, and protects the rights and interests of Nunavik Inuit. It also acts
as an economic development agency and owns two northern airlines. In Nunavik,
Makivik is a very powerful actor, politically as well as economically (Rodon 2015).
It is also a good example of the breadth and scope of political relationships in the
region. Indeed, the institutional complexity of Nunavik in areas such as education
and housing lends itself well to a multilevel governance framework.

Education

Nunavik is the Inuit region with one of the lowest educational attainments (58
percent without high school diploma), but it is also the region where Inuktitut is
the strongest (99 percent with a knowledge of Inuktitut) (Statistics Canada 2008).
The main actor in education is the Kativik School Board (KSB), which was created
in 1976 pursuant to the JBNQA and has been operating since 1978. The KSB has
exclusive jurisdiction in Nunavik to provide pre-school, elementary, secondary,
and adult education, as well as the responsibility to develop programs and teaching
materials in Inuktitut, English, and French, train Inuit teachers to meet provincial
standards, and encourage, arrange, and supervise post-secondary education.

The KSB is funded by Quebec (75 percent) and Canada (25 percent) and is
overseen by the Quebec Ministry of Education, Recreation and Sport. It is loosely
modelled on the Quebec School Board structure, but in Nunavik, each of the 14
communities elects a commissioner. The Commissioner’s Council appoints the
executive committee, and a representative is also appointed by the KRG.

While the board currently has a fair amount of autonomy over curriculum de-
velopment and language instruction, this autonomy has not been acquired without a
struggle. For example, when Bill 101 was passed in 1977, demonstrations organized
by the Northern Quebec Inuit Association (NQIA)! in the Nunavik communities
forced Quebec government offices and schools to close (Callaghan 1992). Finally,

'NQIA was the Inuit organization that negotiated the JBNQA; it became, after incorpora-
tion, the Makivik Corporation.
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after some negotiations with the Quebec government, the Nunavik education system
was exempted from the application of Bill 101 (Callaghan 1992).

Education in Nunavik is an example of a fairly classical administrative devolu-
tion pattern, with a significant level of regional autonomy. At times, multilevel
governance patterns predominate, as was the case in the Bill 101 confrontation and
the multilateral negotiations that occurred between the Quebec government, the
NQIA, and the KSB. However, most of the time this is an administrative relation-
ship with only two actors, the KSB and the Quebec Education Department, and
no real collaborative pattern of decision-making exists.

Housing

Housing is a highly complex policy field in Nunavik, with a multiplicity of gov-
ernmental, quasi-governmental, and non-governmental actors. It is also a serious
policy issue for the region, which has some of the highest rates of residential
overcrowding in Canada (49 percent) and where 90 percent of Nunavik Inuit live
in social housing (Statistics Canada 2008). Furthermore, the JBNQA explicitly
mentions housing, which has led to disagreement and confusion over the extent
of the responsibilities that the different levels of government have in this area:

29.0.40 The existing provision of housing, electricity, water, sanitation and related
municipal services to Inuit shall continue, taking into account population trends, until
a unified system, including the transfer of property and housing management to the
municipalities, can be arranged between the Regional Government, the municipalities
and Canada and Québec.

The federal government interpreted this section of the JBNQA as a delegation of
its responsibility, and in 1981 transferred all of its housing responsibilities to the
Quebec government (SHQ 2001). In 1993, the federal government announced that
it would stop funding social housing in Nunavik (SHQ 2001).

In 1998, Quebec signed a framework agreement with the KRG to revise the
social housing programs and their management in Nunavik. This agreement was
the first step towards the creation of regional and local housing management
structures and programs, under the auspices of the Kativik Municipal Housing
Bureau (KMHB). The KMHB was created under the Act Respecting the Société
d’habitation du Québec (R.S.Q., s. S-8, section 57) following a resolution of the
KRG (SHQ 2001). The KMHB is governed by a board of directors composed of
three representatives appointed by the KRG: two elected by Nunavik social hous-
ing tenants and two appointed by the SHQ.

In order to convince the federal government to reinvest in social housing in
Nunavik, Makivik, supported by Quebec, successfully invoked the JBNQA dispute
settlement mechanism, which brought the federal government back to the negotia-
tion table. In 2000, the Agreement Respecting the Implementation of the James Bay
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and Northern Quebec Agreement Related to Housing in Nunavik was signed by all
the housing actors in Nunavik (Canada, Quebec, Makivik, KRG, and KMHB). This
multilateral agreement is clearly an instance of multilevel governance. However, the
agreement focuses on producing more social housing units and the maximization
of local benefits, so it is more of a housing construction and management policy
than a comprehensive or overarching policy.

In the agreement, Quebec and Canada agreed to contribute financially to a five-
year? social housing development program in Nunavik, with the federal government
providing $10 million per year for capital costs and Quebec covering the operat-
ing deficit of the units for a 20-year period. In order to maximize local benefits,
the Makivik Corporation is responsible for the construction of housing units. The
new units are owned and managed by the KMHB and, finally, the KRG must
provide technical assistance for land use planning to the 14 northern villages. The
implementation of the agreement is overseen by the Nunavik Housing Committee
where all the agreement signatories are present (Canada, Quebec, Makivik, KRG,
and KMHB).

Figure 2 illustrates the multilevel governance structure in the field of housing,
with governments (Canada and Quebec), public institutions (KRG, KMHB), and
non-governmental actors (Makivik) embedded in vertical and horizontal levels.
In terms of collaborative decision-making, there is some evidence of collabora-
tion with the agreement; however, this collaboration is quite limited since it only
concerns social housing unit construction.

The SHQ has other housing programs that are conducted with the KHMB and the
KRG: a plan to raise tenant awareness for social housing maintenance (Pivallianiq);
a program to improve access to private property to diversify housing choice;
and finally, a program that tries to limit the rental deficit incurred by the housing
program in Nunavik. All of these programs are created and funded by the Quebec
government, but always in close consultation with Nunavik actors (Therrien 2013).

Housing policies in Nunavik offer a good example of multilevel governance
processes that are developed in land claims settlement regions. In fact, the JBNQA
dispute settlement mechanism did force the federal government to enter into a
multilevel agreement with Quebec and Nunavik institutions and organizations. As
aresult, there is significant involvement from governmental, quasi-governmental,
and non-governmental actors in policy development and implementation. The
evidence for collaborative decision-making is not as strong because the provin-
cial and federal governments are still the official decision-makers. Nevertheless,
consultation processes and dispute settlement mechanisms do give Nunavik actors
some influence over decision-making processes in the area of housing.

2This commitment was renewed for five years in 2005 and again in 2010. Negotiations
are currently being held to renew the agreement, but as of July 2015 no agreement has
been reached.
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NUNATSIAVUT

Background Considerations

The Labrador Inuit Land Claims Agreement (LILCA) came into force in 2005,
making the Inuit of Nunatsiavut the last Inuit group in Canada to complete a com-
prehensive land claims agreement. The LILCA is similar to agreements signed
in Nunavut, the Inuvialuit Settlement Region, and Nunavik in that it outlines the
rights that the approximately 7,000 beneficiaries have to land and resources in the
Labrador Inuit Settlement Area (72,500 square kilometres, land; 48,690 square
kilometres, sea) and designated Labrador Inuit lands (15,800 square kilometres).
However, unlike the agreements that were negotiated and signed in the Inuvialuit
Settlement Region and Nunavik, the LILCA included a chapter on self-government.
The structures and powers of the new regional government of Nunatsiavut outlined
in this chapter were based on the Labrador Inuit Constitution, ratified by referendum
in 2002 and formally adopted in December 2005.

It is also important to note that Nunatsiavut adopted an “ethnically based” form
of government in which only beneficiaries are able to fully participate (Rodon and
Grey 2009). This structure distinguishes Nunatsiavut from other Inuit regions,
such as Nunavut and Nunavik, which have public governance structures. The
Nunatsiavut Government consists of two levels: regional and community. The
regional government has seven departments, including the Nunatsiavut Secretariat;
Nunatsiavut Affairs (which has responsibilities in the area of housing); Lands
and Natural Resources; Health and Social Development; Culture Recreation and
Tourism; Finance, Human Resources and Information Technology; and Education
and Economic Development. There are five Inuit Community Governments, one in
each of the five communities (Nain, Hopedale, Postville, Makkovik, and Rigolet).
Each Community Government is headed by an AngajukKék, which, according to the
LILCA, is the equivalent of a mayor and chief executive officer. The Nunatsiavut
Assembly, a regional legislature, consists of elected representatives from constitu-
encies both inside and outside Nunatsiavut, as well as the five AngajukKéks and
the chairpersons of the two Inuit Community Corporations.

Nunatsiavut’s relations with other governments and external organizations are
overseen by the Nunatsiavut Secretariat. The secretariat is responsible for ensuring
that the terms of the LILCA are respected by the two other signatories to the agree-
ment, the federal government and the Government of Newfoundland and Labrador.
The secretariat also represents Nunatsiavut in relations with these governments, as
well as with other Inuit regions and the Inuit Tapiriit Kanatami, the national Inuit
organization (Nunatsiavut Government 2014a).
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Education

Although Nunatsiavut has the highest graduation rate among all of the Inuit regions
(Lane 2013), graduation rates in the Labrador School District are still below the
provincial average. High school and post-secondary completion rates for 2011
differ from community to community with no discernable patterns, other than the
fact that Nain (the administrative capital) and Hopedale (the legislative capital)
do not necessarily have higher completion rates compared to other communities.

According to Part 17.12.1 of the LILCA, the Nunatsiavut Government “may
make laws in Labrador Inuit Lands and the Inuit Communities in relation to the
following matters respecting education of Inuit: early childhood development and
education; primary, elementary and secondary education; adult basic education;
vocational and post-secondary education, training and certification” (LILCA 2005).
Until now, the Nunatsiavut Department of Education and Economic Development
has focused on programs and services in post-secondary education and labour
market training.

Unlike Nunavik, which has its own school board, primary and secondary edu-
cation in Nunatsiavut is provided by the Labrador School Board (LSB). The LSB
operates six schools in Nunatsiavut and receives direction and funding from the
provincial Department of Education. The Nunatsiavut Government also contributes
money to the LSB; in 2012, it provided $2.5 million of the LSB’s $14.7 million
annual budget (Labrador School Board Annual Report 2012). Currently, three out of
14 members of the LSB’s board of trustees are based in Nunatsiavut communities.
Although the Nunatsiavut Government has yet to assume the formal responsibilities
for primary and secondary education in the region, various government depart-
ments, such as Education and Economic Development, Nunatsiavut Affairs, and
Health and Social Development, work collaboratively to address several areas of
concern in primary and secondary education (Nunatsiavut Government 2014b).

Apart from skills and employment training programs, there seems to be little or
no federal government involvement in education. Decision-making falls clearly in
the jurisdiction of the provincial government, with the Department of Education
being the main policy actor. While the LILCA certainly expanded the vertical
range of actors involved in education by creating the legal-constitutional basis for
a regional education authority, the Nunatsiavut Government has not yet occupied
that jurisdictional space. The regional government, however, does contribute a
significant amount of funding to the annual budget of the Labrador School Board,
and the involvement on the board of community members from Nunatsiavut offers
a conduit for community and regional input on matters relating to primary and
secondary education.
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Housing

As is the case in many Canadian Aboriginal communities, the quality and quantity
of housing is a key public policy issue facing Nunatsiavut. According to statistics
from 2006-08, 12 percent of houses had problems with mould, and upwards of 22
percent required major repairs (Inuit Health Survey 2007-08). Minich et al. (2011)
have since observed that Nunatsiavut is the only jurisdiction where the percentage
of homes requiring major repairs has not risen. Overcrowding is another import-
ant issue, especially in homes with children (Egelund 2010). Collectively, these
problems pose significant health, social, and safety threats to the population of the
region. In response to questions about housing in a recent speech in the Nunatsiavut
Assembly, the president of Nunatsiavut, Sarah Leo, commented: “As you may
recall in the last spring [2013] budget, we budgeted 2.7 million [dollars] for [a]
housing strategy. We’re committed to developing that strategy ... as we’ve always
said, housing is probably the number one priority of this government” (Nunatsiavut
Government 2013b, 115-16).

According to Part 17.19.1 of the LILCA, “the Nunatsiavut Government may
make laws with respect to the development of Labrador Inuit Lands for housing
purposes and for the construction, maintenance, allocation, control, improvement,
renovation and removal of housing in Labrador Inuit Lands and housing owned
by an Inuit Government in the Inuit Communities” (LILCA 2005). Such housing,
however, must comply with or exceed the standards established by federal and
provincial building codes (LILCA 2005). Housing falls under the jurisdiction
of Nunatsiavut Affairs, the department that is also responsible for ensuring the
implementation of the LILCA.

Although it has legal jurisdiction over housing, the Nunatsiavut Government
has yet to create its own housing corporation or association. As in education, it
relies for its housing programs on a broader regional body, the Torngat Regional
Housing Association (TRHA), a non-profit organization that is connected to the
Newfoundland and Labrador Housing Corporation (NLHC) and has representation
from the Nunatsiavut Government. In fact, as recently as January 2013, President
Leo publicly stated that “right now, [the] Torngat [Regional] Housing [Association]
runs the housing programs within Nunatsiavut and the NLHC has homes for rent
within Nunatsiavut. But we, as a government, have no mandate. We have no policy.
We have nothing with regards to housing” (Nunatsiavut Government 2013a,51-2).

In the past, the TRHA and the NLHC have collaborated with community gov-
ernments in Nunatsiavut: the province builds housing on land provided by the
community governments, and loan backing is provided by the TRHA.* In 2000,
the provincial government announced funding of $23 million over three years for

3 Approximately 60 percent of residents of Nunatsiavut live in private homes and only 29
percent rent, the lowest rate among Inuit in Canada.
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infrastructure development in Nunatsiavut. Included within this funding envelope
was $7.7 million specifically earmarked for work on major repairs and the construc-
tion of new housing. This funding allocation may explain why the percentage of
homes requiring major repairs has not risen. In 2008, the Nunatsiavut Government
received $2 million from the provincial government for housing construction in the
communities of Nain, Hopedale, Makkovik, Postville, and Rigolet (Government
of Newfoundland and Labrador 2008).

Clearly, the provincial government plays a very important role in housing by
providing funding directly to the Nunatsiavut Government or through organ-
izations such as the NLHC and the TRHA. A housing needs assessment was
recently conducted which highlights the pressing housing issues facing the region
(Newfoundland and Labrador 2014). The provincial and regional governments are
currently developing a comprehensive strategy to address these issues.

As for the involvement of the federal government, there is little evidence that
the federal government plays a significant role in the area of housing. In a recent
sitting of the Nunatsiavut Assembly, President Leo lamented: “Nunatsiavut gets
actually no money from the federal government” (Nunatsiavut Government 2013b,
8). Nonetheless, regional officials do look to the federal government for action
on housing issues. Recently, Toby Andersen, the deputy minister for Nunatsiavut
Affairs, stated that “[ Aboriginal housing] is the responsibility of the federal gov-
ernment,” echoing the frustrations of other regional officials at the lack of action
by the federal government in this important policy area (Nunatsiavut Government
2013a, 62).

In terms of multilevel governance, housing in Nunatsiavut provides evidence of
the involvement of new horizontal actors such as the TRHA, as well as some limited
involvement on the part of governments at the regional and community levels. As
with education, the LILCA also contains the legal framework to expand governance
at the regional level, once the Nunatsiavut Government has the capacity to take on
this area of jurisdiction. For the time being, however, multilevel governance in this
policy area is characterized by a lack of clarity about which level of government
is responsible for the region’s pressing housing needs.

CONCLUSIONS

Over the past four decades, the institutional structures put in place by comprehen-
sive land claims agreements in Nunatsiavut, Nunavik, and the Inuvialuit Settlement
Region have allowed for the development of a variety of different multilevel re-
lationships between political actors at federal, provincial/territorial, regional, and
local levels. Although the emergence of new processes, structures, actors, and rules
that facilitate the interaction of governments and organizations in these regions
and within the broader political system is certainly consistent with developments
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in other parts of Canada, the Inuit regions have played an instrumental role in the
expansion of governance in Canada, both vertically and horizontally. In terms of
vertical multilevel governance, regionally based institutions and organizations have
become important political actors, interacting regularly with senior governments
at the provincial/territorial and federal levels in the development, implementa-
tion, and administration of policy. On a horizontal level, non-state actors such
as development corporations have become significant players, not only in their
respective regions but also with respect to intergovernmental relations with senior
governments (Wilson and Alcantara 2012; Rodon and Gray 2009).

While the existence of new regional actors certainly provides evidence that
multilevel governance has become a permanent feature of the Canadian political
landscape, the question of whether these actors are able to engage meaningfully in
intergovernmental policy-making remains unanswered in the literature. In an effort
to answer this question, this chapter has examined two important policy fields,
education and housing, and compared these fields across the regions. In all three
regions, it appears that decision-making in both policy fields is still dominated by
the provincial and territorial governments.

There are, however, important distinctions to note. Despite the fact that
Nunatsiavut is the only region to have achieved regional self-government alongside
a comprehensive land claims agreement, governance actors in Nunavik seem to have
the most meaningful and authoritative voices in both education and housing. The
institutional complexity of Nunavik, namely the existence of a powerful develop-
ment corporation alongside firmly entrenched and regionally specific governance
bodies, provides an interesting context in which to examine multilevel governance
(see Rodon 2015). In terms of decision-making, the Quebec government is still the
dominant actor; however, regional bodies have considerable input and influence,
especially in areas such as housing. In part this can be explained by the capacity
of regional actors to engage in meaningful participation in the policy-making
process. It has been almost 40 years since the Inuit of Nunavik signed the James
Bay and Northern Quebec Agreement, and during that time its leaders have gained
considerable experience in the processes of multilevel governance. The recogni-
tion of Nunavik as a distinct political entity and participant in the policy-making
process has also been facilitated by the unique political context in which the region
is embedded. The struggle for self-determination within and without the Canadian
federation has made Quebec politicians across the political spectrum more sympa-
thetic to the desires of Nunavimmiut to be more autonomous.

Another important distinction can be found between the two policy areas. In
Nunatsiavut and the Inuvialuit Settlement Region, education follows a typical
intergovernmental model in which the provincial or territorial governments exercise
political authority through a hierarchical chain of control that extends down into
the regions. In Nunavik, on the other hand, the KSB is formally under the jurisdic-
tion of the Quebec Ministry of Education, Recreation and Sport, but it also has a
significant autonomy and decision-making influence. It is also the only region that
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has its own regionally exclusive school board. In housing, however, the pattern is
somewhat different. A number of non-state actors, such as the Makivik Corporation
in Nunavik and the Torngat Regional Housing Association in Nunatsiavut, play
important roles alongside provincial and regional bodies in addressing the housing
needs of their respective regions. Such distinctions are indicative of the level of
federal and provincial involvement in these policy areas. Historically, provincial
and territorial governments have been much more guarded about education, whereas
housing has tended to involve both federal and provincial governments (Carroll
and Jones 2000). Consequently, as these cases demonstrate, we would expect to
see a narrower multilevel framework in the area of education.

Comprehensive lands claims and self-government agreements represent a first
step rather than a final chapter in the development of multilevel governance struc-
tures that involve Aboriginal peoples in a meaningful and authoritative manner.
These agreements provide the legal foundation for multilevel governance to emerge;
however, in order for it to develop further, senior governments must be willing
to relinquish control to the new Aboriginal state and non-state actors, or at least
share decision-making authority with them. Moreover, in the case of the newer land
claim settlements such as Nunatsiavut, capacity should first be built at the regional
level before regions are ready to take on formal legal authority. As a result of the
sequencing of their land claims and self-government processes, regions such as
Nunavik and the Inuvialuit Settlement Region have already developed significant
capacity (Rodon and Grey 2009; Alcantara and Wilson 2013). These regions have
not yet achieved self-government, but when they do, they will have the advantage
of decades of capacity development as they seek to make self-government work
within complex and emerging systems of multilevel governance.
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A PARTNERSHIP OPPORTUNITY
MISSED: THE NORTHWEST
TERRITORIES DEVOLUTION AND
RESOURCE REVENUE SHARING
AGREEMENT

Stephanie Irlbacher-Fox

The Northwest Territories Lands and Resources Devolution Agreement was signed
in 2013 and scheduled to take effect on 1 April 2014.! It is a significant agreement
that received scant attention in Canadian media. The centrepiece of the devolution
agreement is a new repartition of resource royalties generated in the territory, to date
jealously guarded by the federal government. Resource revenues in the Northwest
Territories (NWT) are a controversial topic for Indigenous peoples. In a territory
with a small tax base (population 41,000), and where Canada takes the lion’s share
of resource revenues, new money is hard fought for and jealously guarded. So too
are the decision-making powers that determine the type — and pace — of develop-
ment that will take place. These things are the substance of the NWT Devolution
Agreement. They are also at the heart of land claims and self-government negotia-
tions between Indigenous peoples and Canada.

While the interests of Indigenous peoples and the GNWT over lands and resour-
ces often collide, it doesn’t have to be this way. To many observers, Indigenous
governments and the Government of the Northwest Territories (GNWT) missed
a major opportunity to fight together for both a greater share of resource royalties
and more decision-making power to be brought to the North and shared by all of
its governments. Yet in its last three years of negotiation, the process hallmark

'The agreement is available at http://devolution.gov.nt.ca/wp-content/uploads/2013/09/
Final-Devolution-Agreement.pdf.
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was one of division, Indigenous exclusion, and the consequent ability of Canada
to stand firm against demands for greater share of power and money. But perhaps
more importantly, the deal, which should have been a vehicle for cementing a new
multilevel government-to-government-to-government partnership between Canada,
the GNWT, and Indigenous peoples, has become a textbook case study of how not
to engage in nation-to-nation governance.

This paper provides a critical account of both the substance and the process
that led to the devolution and resource revenue sharing agreement and situates
the agreement in the broader context of NWT politics, notably the growing
importance of Indigenous land claims and self-government agreements. The
observations here are in part ethnographic, as [ was an intermittent participant in
devolution negotiations on behalf of Indigenous governments between 2001 and
2011. They are also based on media reports and my own observation as a resident
of Yellowknife of GNWT public information sessions; these sessions took place
between 2012 and 2014.

I argue that three distinct sources of tension plagued the multilevel negotiations
after 2007. The first was that the partnership principles among the governments,
initially described in a 2002 Memorandum of Intent establishing an intergovern-
mental process inclusive of Indigenous governments, was later abandoned by the
federal and NWT leadership. This lack of mutually agreed principles to create a
measure of recognition and respect among the parties was at the foundation of
Indigenous alienation from the process between 2008 and 2011. The lack of clear
mutual recognition and respect bled into the second source of tension: the lack of
inclusiveness of the negotiations process, particularly between 2008 and 2011.
While the GNWT argued that Indigenous governments were being consulted or
involved in devolution negotiations during that period, their involvement was de
facto lesser than what it had been — despite the stakes being the same. Indigenous
governments suddenly found themselves seated around the perimeter of the room
rather than at the negotiating table. The third source of tension emerged from
the content of the agreement. Indigenous governments were wary throughout
devolution negotiations of the potential for the agreement to negatively impact
both their existing treaty rights and future negotiations over land claims and
self-government. Their lack of involvement in the latter stages of the devolution
negotiations only increased these suspicions and created a wider gulf between them
and the GNWT. By the time the devolution agreement was signed by Canada, the
GNWT, and the remaining Indigenous partners, some of the Dene governments,
feeling unheard, disrespected, and newly vulnerable to rights abrogation and viola-
tions, were reduced to protesting outside the NWT Legislature where the signing
was taking place. It was certainly one of the lowest points in GNWT-Aboriginal
relations in the territory since the 1970s, when the formation of the Dene Nation
was a political bomb in the face of colonial privilege and complacency, a bomb
that changed everything.
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DEVOLUTION AND RESOURCE REVENUE SHARING
NEGOTIATIONS

Little scholarly attention has been devoted to the on-and-off negotiations between
the GNWT and the federal government over devolution and revenue sharing
(Malone 1986; Dacks 1990; Dickerson 1992; Irlbacher-Fox and Mills 2007,
Alcantara 2013). Unlike the Canadian provinces, which secured ownership and
control of lands and resources within their boundaries at the time of Confederation
in 1867, or later through Natural Resource Transfer Agreements (NRTAs), Canadian
territories are creatures of the federal government, with their governance powers
and authorities delegated by the federal government through legislation. Canada
retains ownership of the lands and resources within the territories’ boundaries.
As a result, the resource revenues flowing from resource extraction in the three
Canadian territories go directly to the federal government, bypassing territorial and
Indigenous governments. In an economy where resource extraction investments
are valued at approximately one-third of Canada’s GDP (GNWT 2013a), resource
revenues have, not surprisingly, been an intergovernmental bone of contention.
The wealth generated by oil, gas, and mining projects is coveted by the GNWT,
and revenue sharing has been the subject of negotiation between the GNWT and
Canada since the 1970s (Dickerson 1992; Dacks 1990).2

Resource revenue sharing is also fundamental to the rapidly developing
Indigenous governments in the NWT. Scholars have agreed that in order for self-
government to be implemented effectively, own-sources revenues are necessary
and are likely to include a better approach to resource revenue sharing between
Canada and Indigenous governments (Irlbacher-Fox 2009; Abele and Prince 2008).
While Dene land claims include provisions for Dene signatories to receive small
percentages of resource revenues generated in the Mackenzie Valley, the Inuvialuit
have no such provisions in their treaty. In unsettled claim areas, Indigenous peoples
do not benefit from resource revenues, despite significant amounts being generated
from their lands. (See the table below for details of the revenue sharing content of
various land claims settlements.)

Discussions about devolution of powers and the sharing of resource revenues
between Canada and the territorial government are therefore inextricably tied to
similar discussions taking place between Indigenous governments, Canada, and the
territorial government in the context of self-government and land claims negotia-
tions (Irlbacher-Fox 2009). This link was clearly underscored when a new round

2In addition, Canada owns a one-third share of the Norman Wells oil field, reaping both
profits and royalties from a productive field since the 1920s, a stake that was not open for
discussion at NWT resource revenue sharing negotiations (Nassichuk 1987).
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of negotiations over devolution and resource revenue sharing in the NWT began
in earnest in the early 2000s. A Memorandum of Intent was reached in 2002 with
the NWT Aboriginal Summit, which represented some of the Indigenous govern-
ments of the NWT, in order to establish the guiding principles and objectives of
tripartite negotiations over devolution and revenue sharing.? That tripartite forum
arose as a result of key factors: a federal government that sought an approach to
evolution premised on consensus; a recognition by the GNWT premier at the time
that governments, working together, were likely to obtain a greater share of resource
revenues and other funding to undertake shared responsibilities; and a critical mass
of Indigenous governments that, having achieved or engaged in land claims and
governance agreements, had a capacity enabling them to work cooperatively as a
party to the devolution negotiations under the aegis of the NWT Aboriginal Summit.

A Devolution Framework Agreement was reached in 2004 on the broad outlines
of devolution, but by 2007 negotiations had begun to falter. At the time, GNWT ne-
gotiators believed that the amount being offered by Canada with respect to resource
revenue sharing was too low.* An Agreement-in-Principle pushed by GNWT and
supported by some but not all members of the Aboriginal Summit was ultimately
rejected by the federal government, leading to a pause in negotiations.

By the time negotiations resumed in 2010, Indigenous governments were no
longer united under a common umbrella, largely because of fears that devolution
and revenue sharing talks with the GNWT would impact ongoing land claims
and self-government negotiations. As the power structure shifted, what began as
a trilateral government-to-government-to-government process morphed into a
bilateral negotiation, with Indigenous governments increasingly on the sidelines.
Indigenous representatives were invited to the negotiations, but whereas before they
sat at the table as engaged partners led by the Aboriginal Summit chief negotiator
Jean Yves Assiniwe, at these meetings Indigenous representatives did not literally
sit at the table. Attendees I spoke with said that they were provided with chairs
placed around the perimeter of the room. The concerns they raised over this ar-
rangement were not added as agenda items to the discussions and did not result in
any changes to the working draft agreement. It was clear to many observers that
then-Premier Floyd Roland was intent on achieving an agreement with or without
Indigenous support. At a Dene Nation Annual Assembly in July 2011, the premier
stood before the Dene chiefs and promised that he would not sign the devolution
agreement without their support.’ Sadly, this would not be the case.

During 2010, aware that the GNWT intended to sign the agreement, Indigenous
governments had their senior technical officials engage in a coordinated, intense

3The Dehcho chose not to participate in the IGF for reasons explained below. See GNWT
(2014b).

*Meeting notes, devolution negotiations, summer 2007.

3 Personal communication with Bill Erasmus, Dene national chief.
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effort to develop a new protocol agreement on the government-to-government
relationship with the GNWT. I attended these sessions as an official working for a
community from the Sahtu Nation. Over a series of meetings, officials discussed
their interests and drafted a protocol, which was submitted to the GNWT in January
2011. The meetings were intense and highly productive, and they were also unique
as they involved participants from all Indigenous governments in the Northwest
Territories. A final draft was provided to the GNWT on 13 January 2011. The
response from the GNWT four days later was in the form of a letter to regional
leaders, with an appended proposed alternative version of the protocol, largely
gutted of the hard-won compromises among Indigenous governments contained
in the 13 January draft. The harsh response, prefaced with a letter that stated that
the devolution agreement signing was scheduled to go ahead within a week, was
a missed diplomatic opportunity, sending a clear message that the GNWT was
uninterested in either the Indigenous governments’ views or their involvement.

Then, on 26 January 2011, over the objections of Indigenous governments except
for the Inuvialuit Regional Corporation and the Northwest Territory Métis Nation
the federal government and the NWT premier signed a Devolution Agreement in
Principle with Canada. Clearly rattled by a group of demonstrators led by Dene
Nation National Chief Bill Erasmus, who were standing behind rows of GNWT
bureaucrats seated in the Legislative Assembly’s Great Hall to witness the conten-
tious signing, the NWT premier gave an impassioned plea for other Aboriginal
leaders to “join us in the tent” and sign on to devolution.” It was a hollow plea. For
months, Indigenous government officials had worked on a protocol as a basis for
working with the GNWT to reach a devolution agreement workable for all parties.
It was rejected; Indigenous leaders were told that the GNWT was signing the deal
over their objections.?

As part of the new revenue sharing deal, the GNWT would receive up to 50
percent of the revenues from resource extraction within the territory (excluding
offshore resources) to a maximum of 5 percent of its Gross Expenditure Base (the
total amount of the GNWT yearly budget). Currently that yearly budget is about
$1 billion. The GNWT has provided public information indicating that a significant

®The Northwest Territory Métis Nation was formerly the South Slave Métis Tribal
Council. Despite the name change, it did not expand to encompass any Métis beyond the
South Slave or Akaitcho territory.

”See http://www.nnsl.com/frames/newspapers/2011-01/jan28_11agree.html; personal
notes of participation in protest at the NWT Legislative Assembly during devolution agree-
ment signing, 28 January 2011.

$Meeting notes, Senior Aboriginal Officials caucus January 2011, accessed 12 July 2014 athttp://
www.cbc.ca/news/canada/north/n-w-t-aboriginal-leaders-seek-devolution-delay-1.1008721.
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level of resource development would have to take place for this cap to be reached.
Between the years 1999 and 2011, the cap was only reached four times.’

In dollar terms, the size of this windfall is currently up to an extra $65 million
per year. Given that 25 percent of that amount will flow to Aboriginal governments
as part of the agreement, the GNWT will receive approximately $45 million per
year if resource revenue generation is maximized. Those revenues began flowing
to the GNWT, and to the Aboriginal governments who have signed on to a resource
revenue sharing deal, starting in April 2014.

How this additional input of money would be used by the GNWT became a
recurring question during public consultations on devolution. The GNWT minister
of finance advocated using the money to pay down debt and to finance infrastructure
investment, with 5 percent of the money to be saved in a Heritage Fund. However,
at public consultations held throughout the territory during 2013, citizens over-
whelmingly urged the GNWT to invest most of the funds in a Heritage or Permanent
Fund for the benefit of future generations (GNWT 2013b). Ultimately, the GNWT
committed to putting 25 percent of its share of the resource revenues into the NWT
Heritage Fund. The purpose of the fund is broadly to save for “future generations”
(GNWT 2012); however, recent research and analysis related to this fund show
that it is vulnerable to use for other purposes (Briones et al. 2014).

WHY THE GNWT AND INDIGENOUS GOVERNMENTS
FAILED TO REACH A COMMON POSITION

The paradoxical outcome of the GNWT’s approach to devolution and revenue
sharing negotiation, which was to push a deal despite major Indigenous opposition,
is that the deal reached in 2013 is not significantly better than what the federal
government offered in 2007 when the negotiations first collapsed.'® As Dean (1981)
noted a long time ago, the GNWT alone has limited bargaining power with the
federal government; it is fiscally and legislatively dependent on federal goodwill.
Indigenous governments, on the other hand, negotiate from a strong legal basis,
especially since the recognition of Aboriginal and treaty rights in the Constitution
Act, 1982. Between 2001 and 2013, observers of devolution negotiations noted
that the GNWT’s inability to form a united front with Indigenous governments
weakened its position on revenue sharing. Canada was therefore able to maintain
its limited financial offer.

° Public presentation by GNWT on NWT Devolution Agreement, accessed 29 August
2014 at http://devolution.gov.nt.ca/wp-content/uploads/2013/04/FINAL-PRESENTATION-
all-communities.pdf.

http://www.cbc.ca/news/canada/north/n-w-t-premier-defends-devolution-deal-1.870606,
accessed 12 July 2014.
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Tensions between Indigenous governments and the GNWT predate the negotia-
tion of the devolution and revenue sharing deal, and a little contextualization is in
order here. The demographics in the NWT mean that politics happens differently
here from the rest of Canada. In the NWT, Indigenous peoples (Dene, Métis, and
Inuvialuit) are a slight majority." However, population distribution geographically
and within various occupational sectors skews Indigenous influence over public
policy and decision-making. In particular, the vast majority of the NWT’s non-
Indigenous population lives in the capital of Yellowknife and in regional centres,
many of them moving there for work, particularly in policy-making and decision-
making roles with the territorial and federal governments. In the legislature itself,
on the other hand, the majority of MLAs are Indigenous, elected as independents
in a legislature that prides itself on a “consensus” versus a party system — where a
cabinet functions as government, and ordinary members act as a loyal — if somewhat
disorganized — opposition.

The influence of the Indigenous majority in the NWT is felt more keenly outside
of Yellowknife, where Indigenous governments steward land claim agreement
responsibilities relating to land and resource management as well as business and
economic development. In many of the communities outside Yellowknife, a majority
of residents are Indigenous. That majority often feels that Indigenous organizations
legitimately represent its aspirations, in contrast to the GNWT. This resentment
was starkly portrayed during discussions on the NWT capital plan in October 2013,
when Kevin Menicoche, a Dene MLA representing small Indigenous communities
from the southern NWT, remarked, “The media was quick to pick up in the capital
plan that there’s nothing for Yellowknife, and I’'m glad” (Busch 2014).

Viewed by at least one Yellowknife member of the Legislative Assembly as
an open insult aimed at half of the territory’s residents, the comment perhaps
crystallized the feelings of resentment toward Yellowknife felt by residents (both
Indigenous and non-Indigenous) of small communities while simultaneously
underlining the fundamental power imbalance that is perceived to economically
disadvantage small NWT communities in relation to Yellowknife.

In the regions outside of Yellowknife, Indigenous governments play a key role
as bulwarks against Yellowknife’s domination, and the potential domination of
regional interests by outsiders such as resource extraction companies looking to
operate on Indigenous lands. Indigenous governments with settled land claims have
generally oriented land claims capital towards growth investments through trust
funds, while using revenue streams — such as resource revenues — and preferential
economic provisions in land claims to build political and economic opportunity
and influence in their respective regions. Indigenous governments responsible for
stewarding and protecting the political rights of their members are often at odds with
the GNWT. This conflict has been expressed in a range of ways — from press releases

"TGNWT Bureau of Statistics (2014).
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on issues made by different Indigenous governments, to the launching of court
cases seeking rulings overturning GNWT decisions or legislation. For example,
the Gwich’in Tribal Council launched a lawsuit against the GNWT and Canada
the month after the devolution agreement was signed, on the basis that Gwich’in
Aboriginal rights were abrogated by the agreement (Wilson 2012). Other examples
of this often tense relationship include a protracted public disagreement between
the GNWT and affected Indigenous governments when the GNWT banned hunting
of the Bathurst caribou herd by both Indigenous and non-Indigenous hunters,'? and
the Tlicho government’s recent court action against Canada over co-management
board reform supported by the GNWT."

Devolution and revenue sharing negotiations played out over this tense
background. Many Indigenous governments were supportive of the principle of
devolution — that is, bringing from Ottawa to the North additional decision-making
control over lands — but balked at the GNWT’s approach to doing so (Edwards 2011;
Wilson 2012). Indigenous governments believed that their concerns with respect
to rights protection and decision-making participation were not reflected in the
devolution agreement, and that the process for securing a deal was not inclusive.
In particular, for Indigenous peoples reluctant to sign on to the resource revenue
sharing agreement, there was resentment that access to resource revenues was held
hostage to their signing on to a deal that they did not agree with. For example, the
Lutsel K’e Dene First Nation (part of Akaitcho) had this to say:

The Lutsel K’e Dene First Nation is demanding a fair share of resource revenues for
the community regardless of whether or not it signs on to devolution.

Chief Dora Enzoe sent a letter to NWT Premier Bob McLeod last week accusing the
government of using the promise of resource revenues as a “weapon to inflict political
pressure and influence” over First Nations in the territory.

... As it stands, only Aboriginal governments party to the devolution agreement are
allowed to access a piece of the 25 per cent of resource revenues promised to them
and be part of the forum.

Enzoe said the First Nation is worried that revenues due to their membership for
developments on their lands will be withheld or given away to others instead, which
she called “wrong and unethical.”

“The Lutsel K’e Dene First Nation will not be pressured into supporting the Devolution
Agreement. We fundamentally object to the manner in which devolution and resource
revenue sharing is being implemented, and to the pressure which is being brought to

12See http://www.cbc.ca/news/canada/north/debate-over-n-w-t-caribou-hunting-ban-goes-
public-1.893827 (February 2010); Canada (2014).

13 See http://www.cbc.ca/news/canada/north/tlicho-sue-ottawa-over-n-w-t-superboard-
legislation-1.2637747 (May 2014).
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bear on us to either ‘sign on’ or ‘step aside’ as these fundamental changes occur,” she
wrote in the letter to McLeod.

“Resource revenues should not be deployed as a weapon to inflict political pressure
and influence. They are not your government’s to hand out according to your whim,
rewarding those who agree with you and punishing those who do not.

“These revenues are largely derived from developments on our lands, and your gov-
ernment must be accountable for their fair distribution to our people. We demand our
fair share.” (Wohlberg 2012)

Indigenous objections to the devolution agreement are also grounded in a more
fundamental resistance to the growing authority and legitimacy of the GNWT. The
Dene Nation’s resistance to the GNWT being granted additional governing powers
is very consistent since the Indian Brotherhood (the Dene Nation’s precursor) was
founded in 1969." For the Dene, the GNWT is an alien government that has no
authority or legitimacy with respect to governing Dene peoples. The Dehcho and
Akaitcho peoples are perhaps most resolutely committed to this view, not having
signed land claims and frequently pointing to the GNWT’s lack of legitimacy to
govern Dene people or Dene lands. Not surprisingly, at the time of writing, the
Akaitcho and Dehcho regions still had not signed on to the devolution agreement
or resource revenue sharing deal."

For the Dene, the GNWT is in direct competition with their own political
authority with respect to seeking greater control over lands and resources. Some
sarcastically refer to the devolution agreement as “the GNWT’s land claim,” where
Canada recognizes GNWT control and authorities over lands and resources to the
detriment of similar Dene claims. When the Senate Committee hearings held a
meeting in Yellowknife during 2014 to hear stakeholders’ views on the devolution
agreement, the audience watched as Dene National Chief Bill Erasmus used his
speaking time in part to talk about the GNWT’s lack of authority over the Dene
and about the extent of Canada’s authority under Treaties 8 and 11.'¢

14T provide a full explanation of the Dene Nation perspective of the GNWT’s political
illegitimacy in Irlbacher-Fox (2009), introductory chapter. See also Dene Nation (1984).

'S However, one community from each of those regions did sign onto the agreements,
namely, Fort Liard First Nation and Salt River First Nation. As I have discussed elsewhere
(Irlbacher-Fox 2009), decades of grinding poverty and its attendant social ills and lack of
opportunity have led to fractures in regional unity, particularly in the unsettled land claims
regions, as is the case here. Another factor likely at play in these cases is geographical prox-
imity to other Indigenous peoples that have signed on to the revenue sharing deal — in this
case, the NWT Métis Nation, headquartered in Fort Smith, as are Salt River First Nation.

16 See Evidence at the Senate Committee Hearings on Aboriginal Affairs, Bill C-14,
January 2013, http://www.parl.gc.ca/HousePublications/Publication.aspx?Language=E&
Mode=1&Parl=41&Ses=2&Docld=6392349&File=0
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Finding common ground under these premises can be difficult, but the GNWT
also contributed to the conflict by pushing through negotiations despite the lack of
support from a significant proportion of Indigenous governments, thereby under-
mining the principle of government-to-government negotiations. During public
information sessions about the devolution agreement in 2013, the GNWT also
emphasized that Dene peoples with land claim agreements in the NWT already
shared in resource revenues.!” While factually accurate, this polarizing statement
conflates the compensation that Dene negotiated in exchange for the surrender of
their Aboriginal rights and title under land claims with the sharing of public gov-
ernment revenues for the purpose of providing services to the population. Through
this conflation, the GNWT characterized Indigenous governments as somehow
getting more than their fair share of what the GNWT calls “revenues from public
lands.”"® The GNWT neglected to mention in their information materials that the
resource revenue shares secured in the Dene claims amounted to, at best, a few
hundred thousand dollars per year. More importantly, these revenues were secured
in exchange for what the Dene had relinquished as part of an overall land claims
deal. Instead, the informational subtext was that the Dene were simply greedy. This
type of discourse mischaracterizes settlements negotiated as part of land claims
and conflates Indigenous peoples’ status and rights with general public interest.
It also undermines the very principles of mutual recognition that should underpin
complex multilevel negotiations with Indigenous peoples.

SITUATING RESOURCE REVENUE SHARING IN THE
CONTEXT OF LAND CLAIMS

The view of Indigenous land claim signatories is that land claim agreements are
“private deals” between the land claim members and Canada in the sense that land
claim compensations and assets are managed for the sole benefit of members, includ-
ing all future generations. In contrast, resource revenues flowing to the territorial
and Indigenous governments under the revenue sharing agreement are intended for
governance (e.g., services provided by public and self government) and capacity
building purposes (Eglington and Voytilla 2011, 73). This distinction is especially
important in the context of the NWT, where Canada encourages a broad approach

7 The Inuvialuit do not have resource revenue sharing provisions in their land claim
agreement.
18See, for example, the GNWT information website on devolution (accessed 12 July 2014)
at http://devolution.gov.nt.ca/about-devolution/faq/frequently-asked-questions-about-
resource-revenue-sharing.
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to self-government whereby Indigenous governments in small communities with
an overwhelming majority of Indigenous peoples should serve all residents as a
public government. In those cases, land claim assets and revenues cannot be used
to support governance and services. As per these agreements, land claim assets
and revenues can only be used for the benefit of land claim beneficiaries, not the
public, either through self-government institutions or other mechanisms.

Since the GNWT began conflating the two types of revenues in its public
information on devolution, Indigenous governments have expressed their annoy-
ance at the confusion and inaccurate characterization of the resources available
to Indigenous governments as a result of land claims.!”” At time of writing, the
inaccurate and misleading characterization of land claim revenues remains on the
GNWT devolution website (2014a).

This conflation highlights a significant issue with respect to the sharing formula
under the Resource Revenue Sharing Agreement: the GNWT will retain 75 percent
or more of the resource revenues, and the Indigenous governments who sign on
to the devolution agreement will share up to 25 percent of those revenues among
themselves. This formula is not tied to the responsibilities of each government. So
in a scenario where all Indigenous governments in the NWT have self-government
agreements, and are providing programs and services to 50 percent plus of the
NWT population, the GNWT will continue to retain 75 percent of the resource
revenues under the deal.

Indigenous governments in the NWT who have signed on to devolution must
come to an agreement amongst themselves about how the 25 percent of resource
revenues will be shared. Discussions on this issue remained unresolved and some-
what heated beyond the 1 April 2014 effective date for the devolution and resource
revenue sharing deals. A comprehensive economic analysis of the RRS, completed
for the Gwich’in Tribal Council by consultants Dr Peter Eglington and a former
head of the GNWT’s Finance Department, Lew Voytilla, suggests that the two most
viable options appeared to be either 1) a straight seven-way split of the 25 percent
Aboriginal share (on the assumption that each of the seven regional Indigenous
organizations would be recipients of the funds); or 2) a split between the seven
Indigenous governments based on a formula taking into account population levels
and the cost of living index where their populations are resident (Eglington and
Voytilla 2011, 74). Option 2 would take into account costs such as those experi-
enced by the Inuvialuit and Sahtu regions, with several fly-in communities with
high cost of living indexes; it would likely see a smaller share of the funds going to
communities such as the Northwest Territory Métis whose members are located in
the southern NWT in communities accessible by road with a lower cost of living.

19 Meeting notes, devolution and RRS discussions between GNWT and Indigenous
governments, 2012.
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The Eglington and Voytilla analysis also raised questions about the overall fair-
ness of the resource revenue sharing deal being offered by Canada to the GNWT
and Indigenous signatories. According to the GNWT and Canada, the revenue
sharing deal for the NWT is based on the equalization principle shaping the fiscal
relationship between Canada and the provinces generally. Eglington and Voytilla
dispute that rationale:

With respect to Territorial Formula Financing (TFF), the first conclusion of the
O’Brien report was that “The situation in Canada’s territories is vastly different
from the challenges faced by the provinces ...” and the second conclusion was that
“Although the three territories share common aspirations and dreams for the north,
there are substantial differences among the three territories that call into question
the effectiveness of one-size-fits-all solutions™” and the fifth conclusion was “There
is great potential for economic development from natural resources in the territories;
however there are significant financial and social costs involved. Additional invest-
ment is needed to address these costs and achieve the territories’ fiscal, economic and
social potential” and finally the report says that the foregoing points “underscore the
reason why TFF is distinctly different from the Equalization program in approach, in
objectives, and in design.”

We can only underline these conclusions. Even in the context of devolution the
O’Brien report recommended that resource revenues should be fully excluded from
Territorial Formula Financing. That means, of course, that after devolution, none of
NWT resource revenues should be clawed back by the federal government — neither
directly nor indirectly, nor through a cap.

[Note:] The draft GNWT Devolution AIP, Chapter 12, states that 50 percent of resource
revenues should be offset against the formula financing annual grant, and that the Net
Fiscal Benefit from resource revenues should be capped at 5 percent of the GNWT
Gross Expenditure Base (GEB). (Eglington and Voytilla 2011, 13)

Identifying the principles that should guide the determination of resource revenue
sharing thresholds with Indigenous peoples in Northern Canada is a complex task.
It is even more complex in light of comparisons with resource revenues provisions
included in northern land claim agreements. The table below provides specific
details about provisions in NWT agreements contrasted with agreements of other
northern Indigenous peoples. Of course, treaties are negotiated within a specific
social, economic, and political context, and what may appear to be far more pro-
portionately advantageous for some Indigenous peoples may not be of a higher
dollar value, or may be distributed differently, or to a larger population. Similarly as
Eglington and Voytilla note in their research, even the federal approach to equaliza-
tion is vulnerable to “side deals” that take into account the different circumstances
faced by different provinces in Canada (Eglington and Voytilla 2011, 8).
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Table 1: Comparisons of Resource Revenue Sharing Provisions in
Northern Land Claim Agreements

Agreement Initial Share for Secondary Share Threshold for
Aboriginal for Aboriginal Taxable Royalties
Signatories Signatories

Umbrella Final 50 percent of first 10 percent of -

Agreement with
Yukon First
Nations

Labrador, Nunavut
and Nunavik Inuit
final agreements

Inuvialuit

Gwich’in and Sahtu
final agreements

Tlicho final
agreement

Dehcho Interim
Resource
Development
Agreement (2003)

Akaitcho, NWT
Métis Nation

$2 million in
royalties

10.429 percent of
first $2 million in
royalties

No provisions

7.5 percent of first
$2 million in
royalties

10.429 percent of
first $2 million in
royalties

12.25 percent of
first $2 million in
royalties

Payable on

completion of a
final land claim
agreement; can
access up to 50

percent or maximum

of $1M per year
before

final agreement
reached.

N/A

additional
royalties

5 percent of
additional
royalties

No provisions

1.5 percent of
additional
royalties

2.086 percent of
additional
royalties

245 percent of

any additional
royalties

N/A

N/A

Above $3 million

Above $4.172

million

N/A

N/A

Source: Adapted from Simeone (2014).
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CONCLUSION

As T have noted elsewhere,” revenue sharing provisions for Indigenous peoples
in the context of land claims or other mechanisms designed to provide Indigenous
peoples with part of the value of resources being extracted from their traditional
lands are contentious. The Northwest Territories case study in achieving a revenue
sharing deal in the context of a devolution agreement shows how resource revenue
sharing can hold as much promise as it does threat. For governments, always in
need of more revenue, resource revenues are jealously guarded as they do not just
magically result from the wealth hidden in the ground. Rather, they materialize
through a complex set of financial rules, resource extraction decision-making
frameworks, policies, and laws that, taken together, are able to attract global
investment dollars — in their turn, influenced by global commodity markets and
economic trends. In other words, getting a major resource extraction project is
significant, taking a great deal of work and collaboration among many players. The
end game for governments is to create jobs, stimulate the economy, and expand
and deepen the potential tax base that will enable the government to do the work
of both governing and continuing to create conditions under which investment will
continue to materialize.

Within this big picture, Indigenous peoples and their rights and aspirations seem
to be perceived as at best an irritant and at worst a roadblock to prosperity that must
be either removed or overcome. In the Northwest Territories, given its population
size, the unique configuration of the division of governance responsibilities, and
a population evenly divided between Indigenous and non-Indigenous people, the
situation is rather more complicated, and the potential is rife for political fragmenta-
tion that can effectively undermine economic stability. Missing an opportunity for a
devolution and revenue sharing agreement that could have bound these governments
more closely and cooperatively together will likely be felt socially, politically, and
economically for years to come.

Indigenous peoples often experience resource extraction projects as a gateway
to the destruction of their homelands, with consequent negative social impacts and
scarcity of subsistence animal populations. Along with these tribulations comes
a potential influx of outsiders, and erosion of their influence and respect for their
rights and use of their lands and resources. Since gold, oil, and other minerals

27n Irlbacher-Fox (2009) I devote a chapter to analyzing Dehcho negotiations regarding
resource revenue sharing and other financial elements of the Dehcho land claim negotiating
process. That chapter turns on Canada’s refusal to either justify or negotiate their position
with respect to the Dehcho revenue share, cautioning the Dehcho that “no one should expect
to get rich” from resource revenue shares.
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and resources were discovered in the Northwest Territories in the early twentieth
century, Indigenous peoples have not benefited significantly from resource rev-
enues. Moreover, places like Deline, Dettah, and N’dilo have felt far too keenly
the environmental destruction and damage to human health that arsenic-based
gold mining and radiation impacts of uranium mining have brought.?! The City
of Yellowknife is currently feeling the impacts of the perpetual care required by
the Giant Yellowknife gold mine, an environmental disaster requiring a $1 billion
perpetual care plan (Taylor and Kenyon 2012),necessitating the rerouting of road-
ways due to the human health hazards, and turning part of the Yellowknives Dene
traditional territory into a dead zone (Yellowknives Dene 1997; AANDC 2014).

Considering this scenario, no reasonable person could deny that Indigenous
peoples should receive a fair share of resource royalties in exchange for the inevit-
able negative environmental, health, cultural, social, and psychological impacts of
resource extraction. Clearly Canada has recognized that principle with respect to
land claims, and the GNWT has acknowledged it as well with the offer to share up
to 25 percent of the resource revenues provided to it by Canada under the Resource
Revenue Sharing deal.

The next chapter in the devolution story is one highly anticipated by NWT
political observers: by sharing in a percentage of resource revenues generated,
Indigenous peoples will also become oriented toward seeing a greater monetary
benefit tied to increasing resource development in their traditional territories.
This prospect promises to become a significant factor in the decades to come, as
Indigenous governments gain greater control over programs and services through
self-government agreements; new revenues will be required to support what are
likely to be growing demands on their governance resources. In this context, the
GNWT, Canada, and the Indigenous governments have their work cut out for them
in terms of trying to rebalance and re-establish a government-to-government-to-
government relationship that has been damaged by the squandering of the potential
offered by the devolution negotiations, and which will likely be essential to the
stable growth and development of the NWT into the future.

2'For an account of the community of Deline being impacted by the Port Radium mine,
see Irlbacher-Fox (2009); for an account of the Yellowknives Dene experience of negative
impact of the Giant Yellowknife Gold Mine, see Yellowknives Dene (1997).
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NEW TREATIES, SAME OLD
DISPOSSESSION: A CRITICAL
ASSESSMENT OF LAND AND

RESOURCE MANAGEMENT REGIMES
IN THE NORTH

Hayden King

For most presenters at Queen University’s Institute of Intergovernmental Relations
conference on Aboriginal multilevel governance, land claim negotiations, agree-
ments, and settlements were examples of a relatively new and unique institution
in Canadian politics, a progressive framework for multilevel governance involv-
ing federal, provincial/territorial and Indigenous participants — an imperfect but
generally positive development in Indigenous-state relations. Counting myself
among the critics, I do not view land claims agreements as new or progressive.
Rather, a close analysis of the text of modern treaties in each of the three Canadian
territories combined with efforts at implementation reveals that the philosophy
and consequences of land claims agreements reflect a very old phenomenon: that
is, the marginalization and even dispossession of Indigenous peoples. This state
of affairs is most clearly reflected in land and resource management governance
regimes embedded in claims agreements across the North. These regimes are the
vehicles through which we are meant to collectively make decisions about the
land and our relationship to it. Yet too often, Indigenous peoples find themselves
alienated by this new form of governance and subsequently unbound from their
territories.

The two processes, claims agreements and formal land management policy, are
intertwined. With Indigenous people finally gaining access to Canadian courts in the
1960s and the recognition of rights to unsurrendered land (first in the 1973 Calder
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decision), Canada was compelled to negotiate modern treaties. The first of these,
negotiated between the federal government, the province of Quebec, the Eeyou
Istchee, and the Inuit of northern Quebec, would become the 1975 James Bay and
Northern Quebec Agreement (JBQNA). In exchange for surrendering title to most
of their territories, the Eeyou Istchee and Inuit received financial compensations
distributed over a number of years, “ownership” to a fraction of their traditional
territories, and some degree of management authority over both Indigenous-owned
lands and newly created categories of Crown lands.

The co-management regime set out in the JBQNA would be the first of many. In
1996, the Royal Commission on Aboriginal Peoples defined these “claims-based
co-management regimes” as “collaborative institutional arrangements whereby
governments and Aboriginal parties enter into formal agreements specifying their
respective rights, powers and obligations with reference to the management and
allocation of resources within a particular area” (Royal Commission on Aboriginal
Peoples [RCAP] 1996, 2.4). Claims-based co-management is a feature of nearly
every comprehensive land claims agreement since 1975.

The subsequent evolution of these regimes depends on the regional and legal
context and so differs in shape and content; that being said, there are common
trends. In land claims agreements (or in federal legislation that accompanies agree-
ments), a planning commission is established, and the now-surrendered territory
is divided into regions, in some cases corresponding to traditional territories of
the Indigenous nations involved, with corresponding regional regulatory boards
(nearly ten in each of Canada’s northern territories). These boards consider interim
land use strategies and work in conjunction with the territory-wide planning com-
missions to create long-term regional land use plans. The plans ultimately become
the formal system to designate land use and allot resources (it is important to note
that land use plans do not inform co-management in all cases). Most often, this
designation and allotment aim at accommodating conservation, development,
subsistence hunting, and a general notion of sustainability (INAC 2003). Once
the land-use plans are in place, they are used to guide decisions and inform the
regulatory system generally (whether the resource is water, minerals, caribou,
or timber, etc.). This model allows Indigenous participation via representation.
In other words, Dene and Gwich’in peoples, among others, have guaranteed
seats on planning boards, most often 50 percent. Despite formal parity in boards
representation, territorial/provincial governments often maintain ultimate author-
ity by reserving a ministerial veto over decisions. So while this structure allows
input about land use and also provides a voice in the creation of regional land
use plans, the influence can be reduced to mere consultation. This pattern is seen
throughout modern treaties.

Expanding on the premise that land claims agreements require critical scrutiny,
this chapter considers co-management regimes in the three territories across
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the Canadian North, Nunavut, Yukon, and Northwest Territories, during a time
of conflict — a moment in the evolution of these regimes that reveals tensions
and corresponding exercise of power by various parties to assert their interests.
Guiding a close reading of the institutional co-management frameworks of the
three agreements in crisis is a relatively straightforward theoretical framework
that suggests that co-management regimes are one of many facets of disempower-
ment. At the outset, according to Alfred and Corntassel (2005), land claims and
self-government regimes are examples of “post-modern imperialism” whereby the
state co-opts Indigenous resistance into legal discourses that reinforce Canadian
sovereignty at the expense of (authentic) Indigenous alternatives. Russell Diabo
builds on this idea, calling land claim and self-government negotiations “termina-
tion tables” as Indigenous peoples forfeit “pre-existing sovereign status” for
modified rights that take the shape of municipality-like stakeholder status (Diabo
2013, 1). Taken together, the threats posed by modern treaties are threefold: a
sapping of resistance to Canadian settler-colonialism, the potential assimilation
(or at least surrendering) of Indigenous perspectives on the land, and finally, a
truncation of sovereignty, which dramatically reduces the power of Indigenous
peoples to affect decisions on lands and resources in their territories.

The image I am presenting here is of a Canadian state interested primarily in
land and resources, willing to engage in multilevel governance but in limited (and
potentially harmful) ways. I use three case studies to test this assessment, one in
each of the territorial jurisdictions. It is also important to note that each case is
reviewed in a context of crisis. At the time of writing, the co-management regimes
in Yukon, Nunavut, and the NWT are the subject of rigorous and contentious debate.
These debates revolve around the use by federal and territorial representatives of
the institutional control embedded in claims agreements to influence outcomes
of decisions of land and resources. The Nunavut example starts the trend. Inuit
input was considered in the territory’s first land use planning regime, but when
plans became operational, the core institution tasked with implementing plans,
the Nunavut Planning Commission, violated the land use plans and effectively
excused the values that Inuit expected to inspire decisions on land use to promote
economic goals. In the Yukon case, Na-Cho Nyak Dun and Gwich’in communities
have discovered that with the recently implemented Peel Watershed Land Use Plan,
the territorial government can make decisions on their lands without considering
their perspectives at all. This realization has led all parties involved back to court.
Finally, in the NWT example, as the territory moves towards devolution, a federal
proposal for a “superboard” to oversee most of the land and resource decisions
could seriously limit the participation of Dene, Metis, and Tlicho, among others,
in land use planning boards. Each of these cases confirms the limited degree of
self-determination afforded to Indigenous peoples in modern treaty governance,
and they should serve as a caution for others considering this path.
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NUNAVUT: PLANNING TO ACCOMMODATE INDUSTRY"

Nunavut was the first northern jurisdiction to undertake comprehensive regional
land use planning. In many ways it can be considered a test case for the other ter-
ritories. Soon after the Nunavut Land Claims Agreement (NCLA), and flowing from
the agreement, was the creation of the Nunavut Planning Commission (NPC). The
NPC completed two regional land use plans, with input from Inuit, but ended up
violating both so profoundly that people lost faith in the regime. As a Nunatsiaq
News editorial put it, “Because of a long series of foolish blunders ... no reason-
able person can now claim that the environmental protection system laid out within
the land claims agreement is capable of inspiring public confidence” (2008). It
appears that the NPC compromised the values and interests of Nunavummiut to
favour industry, specifically two large-scale resource plans. While there is little
evidence to indicate that direct industry influence corrupted the proper process,
the failures of the Nunavut Planning Commission certainly helped facilitate the
largest development project in Nunavut’s history.

Over 20 years old, the Nunavut Land Claims Agreement (AANDC 1993a) is
not without challenges. Inuit have faced resistance from the federal government
in implementing basic elements of the settlement. The territorial government has
also struggled to gain control over its own institutions, like the Nunavut Planning
Commission (NPC), and to ensure that they abide by their original mandate. This
key element of the NCLA, the NPC, is a public institution with members appointed
by the Government of Nunavut and by the federal government. The NPC was origin-
ally given a critical responsibility to oversee comprehensive land use plans for the
new territory. The organization describes itself as a “‘co-management organization
with distinct authority and decision-making responsibilities protected under the
NLCA. The NPC consults with government, Inuit organizations ... but it is the
Commission’s responsibility to make the final decisions on how land use plans will
be developed and how the plans will manage the land in Nunavut” (NPC 2014).

Almost immediately after the NLCA was signed, the NPC began dividing the
territory into six regions and developing comprehensive land use plans for each.
By 2000, two of the six plans had been completed: North Baffin and Keewatin.
But in the nearly 15 years since, they have remained the only completed regional
land use plans.

Aside from small-scale development,? any and all project proposals must be re-
viewed by the NPC. This process is described in Section 11.5 of the NLCA: “Upon

"Elements of this section were previously published in “Land and Resource Management
in the Canadian North: Illusions of Indigenous Inclusion and Participation,” in Berger,
Kennett, and King (2010).

2Section 21-1 of the NLCA defines small-scale development. It is essentially anything not
requiring a permit or authorization. It might include mineral staking, construction within a
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receipt and review of a project proposal, the NPC ... shall: (a) determine whether
the project proposals are in conformity with land use plans; and (b) forward the
project proposals with its determination and any recommendations to the appropri-
ate federal and territorial agencies.”

Effectively, the NPC reviews the project, looks at existing regional plans (if
relevant), determines whether the project conforms to those plans, and then issues
a positive or negative conformity determination to the federal and territorial
agencies. For instance, development that might negatively affect caribou calving
grounds is discouraged in existing land use plans. Other conformity requirements
include commitments to sustainable development, inclusion of Inuit knowledge,
and wildlife conservation. The NPC plays a crucial role as an arbiter of develop-
ment — effectively, a gatekeeper. However, since its creation, the commission has
seemingly lost its way, approving a number of extremely controversial projects
that blatantly deviate from the land use plans in place. Two particular cases dem-
onstrate the NPC’s negligence: Areva Uranium’s Kiggavik Project and Baffinland
Iron Mines’ Mary River Project.

In the Keewatin Regional Land Use Plan (KRLUP), Section 3.5 states, “any
review of uranium exploration and mining shall pay particular attention to ques-
tions concerning health and environmental protection.” Section 3.6 follows that up
by specifying that “any future proposal to mine uranium must be approved by the
people of the region” (NPC 2000a). Yet, in late 2008, Areva Uranium’s Kiggavik
Project, a plan to extract 3,000 tonnes of concentrated yellowcake uranium annu-
ally for 17 years at multiple open-pit and underground mining sites 80 kilometres
west of Baker Lake, received a positive conformity determination, even though
the potential ecological or social consequences of the project were never reviewed.
In addition, consultation on the project to satisfy the Inuit approval clause was
limited to a single two-day workshop (CBC News North 2009). Remarkably, Brian
Aglukark, regional director for the NPC, wrote, “With respect to sections 3.5 and 3.6
of the KLRUP, which require review of all issues relevant to uranium exploration
and mining by the NPC, as well as approval of the people of the region, the NPC
has concluded that these requirements have been met” (NPC 2009).

A starkly similar case occurred with another project in another region, Baffinland
Iron Mines’ Mary River Project under the North Baffin Land Use Plan (NBLUP).
Section 3.5 of that plan states, “any party wishing to develop a transportation
corridor shall submit to the NPC a detailed application for an amendment [to the
land use plan]” (NPC 2000b). Yet Baffinland’s project, a plan to extract 18,000
tonnes of high-grade iron ore annually for 21 years, 160 kilometres south of Pond
Inlet, also received a positive conformity determination despite a proposal for two
shipping corridors. As the company notes, “a railway system will transport (after
its construction) the ore from the mine area to an all-season deep-water port and

municipality, or hotels with fewer than 20 beds, for example.
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ship loading facility at Steensby Inlet where the ore will be loaded into ore carri-
ers for overseas shipment through Foxe Basin. A dedicated fleet of cape-sized ore
carriers, capable of breaking ice will be chartered by Baffinland” (Baffinland Iron
Mines Corporation 2008, 1).

This proposal would have created the largest development project in Nunavut
history with tremendous ecological and social impacts. It is a project that should
have garnered significant scrutiny from the NPC, especially given the NBLUP
restriction on shipping corridors. Like the Kiggavik Project, the Baffinland pro-
posal explicitly violated the land use plan and was allowed to proceed. It should
be noted that Baffinland’s proposal would later be amended to reduce the scale of
the project. Nonetheless, work on the project continues.

Inuit have surrendered the majority of their territory and subsurface rights for
input on these plans. Yet in the end they are still alienated from decisions about
development that will significantly affect them. It seems clear that land use planning
in Nunavut is neither empowering Inuit nor offering decision-making authority.
Certainly Inuit serve on the NPC, but they have only half of the positions and the
director of policy for the organization continues to live in Yellowknife, Northwest
Territories (NPC 2014a). In addition, if the NPC ever makes a negative conformity
determination, the minister has the power to exempt whichever proposals he deems
important enough to do so, despite Inuit objections. (This is the nature of all land
use plans emerging from land claim agreements in any jurisdiction.) In this case
it is unclear why the NPC has violated the plans so grossly, but just a decade after
its creation, the commission has certainly become dysfunctional. At least they too
recognize as much: the NPC announced plans to overhaul land use planning in
the territory by starting over with a new, Nunavut-wide plan covering two million
square kilometres (NPC 2014b).

Work on the draft Nunavut land use plan (DNLUP) over the past seven years has
led to the development of new rules and policy for each of Nunavut’s regions. The
DNLUP is now awaiting public consumption and feedback, yet there is renewed
debate. In mid-2014 the Nunavut Planning Commission was forced to suspend
the public hearing on the DNLUP and actually resorted to issuing a press release
critical of Aboriginal Affairs and Northern Development Canada (AANDC), citing
its “astonishment” that federal government representatives refused to provide the
resources to ensure adequate consultation. They noted in the release that this deci-
sion was representative of an historic pattern of AANDC’s underfunding regulatory
boards in northern Canada and that the hearing, and perhaps the DNLUP itself,
was in jeopardy (Nunatsiag News 2014). At the time of writing, AANDC has not
responded. And while the NPC awaits the resources to complete the territory-
wide plan, they are still making decisions on land use plan conformity. With an
unfavourable decision on Baffinland’s recent expansion plans, the company asked
the minister to intervene and grant an exemption from the land use plan. He has
agreed (Nunatsiaq News 2015). This decision allows Baffinland permission to
ignore a critical feature of the local regulatory regime, but more importantly, it
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reveals ongoing power disparity between the federal government and Indigenous
land use planners in Nunavut.

YUKON: CO-MANAGEMENT AS CONSULTATION

On 22 January 2014 the Yukon government released the regional land use plan
for the Peel Watershed. The reception by Northerners, and Indigenous peoples in
particular, was hostile. The Yukon legislature became the site of demonstrations
in late January 2014 and Gwich’in in Fort MacPherson and Whitehorse as well
as Inuvik, NWT, organized protest walks (CBC News North 2014a). Tr’ondek
Hwech’in Chief Eddie Taylor proclaimed the release of the plan as “a sad day for
all Yukon First Nations and all Yukoners” (Ronson 2014). His comments preceded
an announcement that the Tr’ondek Hwech’in, along with the Nacho Nyak Dun
and two conservation organizations, Canadian Parks and Wilderness Society Yukon
Chapter (CPAWS Yukon) and the Yukon Conservation Society, were taking the
Yukon government to court to, according to their lawyer Thomas Berger, defend
“First Nations and environmental values in Yukon, but also to uphold principles
entrenched in the Constitution” (CPAWS 2014). The cause of this angry reaction
was primarily the Yukon government’s decision to rewrite a previously widely
accepted version of the long-debated Peel Watershed Land Use Plan.

The original recommended plan produced by the Peel Watershed Planning
Commission (PWPC) in July 2013 was viewed favourably by many and considered
“consistent with the spirit and intent of the UFA ... uphold[ing] the principles of
Sustainable Development,” according to the planning commission that created it
(PWPC 2011a). That plan sought to protect the vast majority of the Peel, excluding
new oil, gas, or mineral staking claims and prohibiting new road or trail construc-
tion in 80 percent of the territory. The remaining 20 percent would allow resource
development and infrastructure in varying degrees (PWPC 2011b). Final consulta-
tion on the plan revealed that over 80 percent of Yukoners were supportive (Yukon
News 2013). In contrast, the plan drafted by the Yukon government, and ultimately
adopted, rejected the philosophy of the PWPC and instead reversed the protection-
to-development ratio. The government’s plan would protect just 29 percent of the
Peel, turn 27 percent into “a working landscape” and in the remaining 44 percent
would allow development but within yet-to-be established “cumulative effects”
thresholds. Industry would be permitted to operate but could be limited depending
on the scope of plans and corresponding eco-system sensitivity (Government of
Yukon 2014).

Despite the widespread opposition to the final Peel Watershed Land Use Plan, it
became public policy on the day it was announced. And while there is much hope
that First Nations with some degree of perceived power can stop the government’s
plan in court, that outcome is uncertain. The authority that land claims agreements
provide the Na-Cho Nyak Dun, Vuntut Gwich’in, Tr’ondek Hwech’in, and Gwich’in
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Tribal Council may be illusory with their contribution to the management of lands
and resources in the territory limited to consultation. This pattern is reflected
in the Yukon Umbrella Final Agreement (YUFA), the framework guiding land
claims settlements in the territory, as well as each of the four specific land claims
agreements of the above-mentioned nations. The agreements unfold like the rest
of Canada’s modern treaties: in most cases communities surrender 90 percent of
their lands, extinguishing their title in the process — all this in exchange for tens
of millions, even hundreds of millions in cash, jurisdiction on their remaining ter-
ritory, and a formal say in the management of their formerly surrendered lands.
In the Yukon, co-management in land use planning means a seat on the Yukon
Land Use Planning Council (the territorial government has the remaining two seats)
with the power to make recommendations to the government and affected First
Nations on planning decisions (AANDC 1993b, Yukon Umbrella Final Agreement
[YUFA], 11.3). In addition to the territory-wide body, there are seven active or
proposed regional land use planning areas/councils (of which Peel is one). Yukon
First Nations also have YUFA-mandated seats on these, the number depending on
the demographics of the planning region (YUFA, 11.4). While this membership
comprises a minority in both cases, the real problems with YUFA’s land use planning
regime are embedded in the process set out for approvals. Chapter 11, sec. 6 states,

A Regional Land Use Planning Commission shall forward its recommended regional
land use plan to Government and each affected Yukon First Nation. Government, after
Consultation with any affected Yukon First Nation and any affected Yukon commun-
ity, shall approve, reject or propose modifications to that part of the recommended
regional land use plan applying on Non-Settlement Land. If Government rejects or
proposes modifications to the recommended plan, it shall forward either the proposed
modifications with written reasons, or written reasons for rejecting the recommended
plan to the Regional Land Use Planning Commission, and thereupon; the Regional
Land Use Planning Commission shall reconsider the plan and make a final recom-
mendation for a regional land use plan to Government, with written reasons; and
Government shall then approve, reject or modify that part of the plan recommended.
(YUFA 11.6.1-11.6.4)

The Yukon government can accept or reject planning proposals and is only
required to provide written reasons for rejection, by any measure a limited test
of accountability to the Indigenous claim signatories. Sectionl1.6 represents an
apparent legitimate backdoor out of the YUFA. That being said, First Nations do
have some influence outside of planning commission membership in the form of
jurisdiction over settlement lands:

Each affected Yukon First Nation, after Consultation with Government, shall approve,
reject or propose modifications to that part of the recommended regional land use plan
applying to the Settlement Land of that Yukon First Nation ... If an affected Yukon
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First Nation rejects or proposes modifications to the recommended plan, it shall
forward either the proposed modifications with written reasons or written reasons for
rejecting the recommended plan to the Regional Land Use Planning Commission, and
thereupon: the Regional Land Use Planning Commission shall reconsider the plan
and make a final recommendation for a regional land use plan to that affected Yukon
First Nation, with written reasons; and the affected Yukon First Nation shall then
approve, reject or modify the plan recommended under 11.6.5.1, after Consultation
with Government. (YUFA 11.6.4-11.6.5.2)

The key distinction between the two passages is non-settlement versus settlement
lands, the territorial government having ultimate jurisdiction over the former and
the First Nations over the latter. If First Nations reject a recommended plan (and
presumably a plan created by the Yukon government independent of a planning
commission), they are able to remove their so-called “settlement” lands from the
plan’s applicability. But in the case of the Peel, because they surrendered title to
the vast majority of their territory, their combined lands excluded from the plan
would equal just 3 percent of the planning region (PWPC 2011b).

In the recent Supreme Court of Yukon decision (Supreme Court of Yukon 2014)
on the legality of the territorial government’s Peel Watershed land use plan, Justice
Veale argued that this distinction between settlement and non-settlement land should
be less rigid than the text prescribes. Rather, Indigenous peoples in the territory
should also have significant input on what happens in non-settlement lands even
if they have extinguished title. This interpretation of the modern treaties is in line
with recent Supreme Court decisions made in “a manner that furthers the objective
of reconciliation” (Supreme Court of Yukon 2014). Justice Veale (para. 145) then
ordered the government’s much-opposed Peel Watershed plan back to the consul-
tation phase of the process (CBC News North 2014b). This was a major victory,
not only for those campaigning to protect the Peel but also for those hoping for a
broad interpretation of modern treaties. The parties now wait for the Yukon Court
of Appeal to hear the case.

The Na-Cho Nyak Dun, Vuntut Gwich’in, Tr’ondek Hwech’in, and Gwich’in
Tribal Council Final Agreements offer little other recourse since their language is
identical to that of the YUFA. When Na-cho Nyak elder Jimmy Johnny proclaimed
that “every trickle of water that runs into the Peel watershed should be protected”
(Clynes 2014), he no doubt expected to act on that commitment. I suppose this is a
fundamental problem with treaties generally; Native peoples expect one thing and
provincial, territorial, and federal governments another. So while they may start out
as promising frameworks for collaborative governance, treaties quickly devolve
into sites of conflict. Instead of deliberating and resolving conflicts, the discussion
is moved to the courts with imperfect, drawn-out, temporary, ad hoc solutions. This
situation resembles the now-entrenched process with Confederation-era treaties.
So we have new institutions but the same old problems.
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NWT: DEVOLUTION AND THE DEMISE OF LOCAL
LAND-USE PLANNING

Similar to the current contentious experiences of stakeholders in the Yukon in
relation to the Peel Watershed Land Use Plan, there are antagonisms in the NWT.
In the case of the NWT, concerns coalesce around devolution (see Irlbacher-Fox’s
chapter in this volume). Devolution will allow the NWT to keep a percentage of
the royalties from resource extraction and increase territorial responsibility for the
land and resource management regime. But in the process, some Dene First Nations
argue, they will correspondingly lose jurisdiction.

In advance of “D-Day” on 1 April 2014, the Tlicho took the NWT to court; their
argument was that the regulatory changes proposed to accompany devolution would
truncate land use planning stipulations embedded in land claims agreements. Grand
Chief Eddie Erasmus suggested that the “decisions about development in the heart
of our territory, Wek’eezhii, will be made with no Tlicho input whatsoever. This
is devastating to our ability to protect our way of life. Our voice is being silenced.
It is contrary to our agreement” (Hg Yellowknife 2014). The final case study in
this chapter, the NWT example, illustrates the power of the federal government to
manipulate land claims agreements in ways that do not fulfill their spirit and intent,
and that Indigenous signatories argue do not fulfill legal obligations either, resulting
in an erosion of Indigenous rights and a silencing of their interests.

These concerns around devolution and the loss of Tlicho (and Sahtu, Gwich’in,
Dehcho, Akaitcho Dene, and Métis) input revolve around upcoming amendments
to the MacKenzie Valley Resource Management Act (MVRMA) contained in Bill
C-15 (see Parliament of Canada 1998, 2013-14). The 